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No.85-1913
Petition for Review from CFTC Docket No. B3-R852

STEINER OF UINNEAPOtIS, rNC.
and LEONARD i{. STEINER,

Petitioners,
v.

CO{I{}IODITY FUTURES fRADING COHIIIISSION
and LET|IS F. SAWYER,

Respondents.

On Petition For Review of an Order of the
Commodity Futures frading Commiesion

BRIEF AND APPENDIX OF THE CO!,TII{ODIIY
FUTURES TRADIIIG COttUfSSION, Respondent

COUNfERSIAIEI{ENT OF TTIE TSSUES PRESENTED EOR RE\rIET{

1. wtrether the commission properry di.smi.ssed the appeal

here when Petitioners failed to comply with the commissionr s

rules requiring them to file an adminlstrative appeaJ. flfteen
days f rom the Administrative Law Judger s order decJ.i.ning to
vacate a defaurt, when such ruLes authorize dismissal of appeale
filed out of time, and.when such rules were pubtrished in the
Eederal Register seven months before, and becarne effect,ive five
months before, petitioners were required to file their appeatr?

2. Whether the Administrative Law Judgers orders decl1ning
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to vacate Petitionersr default orders should not, be reviewed by

this court, because: (a) the commissiop obtained in personam

jurisdiction over petitioners when they voruntarily appeared in
the reparations forum to contest the existence of personal JuriE-
cliction; (b) petitioners faired to appear an adverse determina-
tion on that issue in accordance with the Commlssionrs prescribed
appellate procedures; and (c) petitioners, therefore, faiLed to
exhaust their administrative remedy?

JURIS DICf IONAL STATEI.TENT

The commission has subject matter jurisdictlon over peti-
tionersr reparation action pursuant to sectton 14(a) of the corr
modity Exchange Act (the 'Act'), ? U.S.C., S Ig(6). Sect.ion 14{e}
of the Actr T u.s.c. s 13(s), provides the basis of jurisdiction
in this court. The commissionr s order fron which this appeal is
taken finally disposes of all crairns with respect to all
parties. The Petition for revies of that order was timely fitreil
in this court,, in accordance with the requirements of sectlon
14(e) of the Acr.

qBET]I!,T INARY STATEM ENT

on septenber 3, 1985, steiner of Minneapolis, rnc. and

Leonard M. steiner ( rpetitioners') filed a petition for review
with this court seeking reversal of an August za, 19g5 order of
the Commodity Futures Trading Commission ("Corutlssionr) in Sawyer
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rr. steiner of Minneapolis, rnc., cFTc Docket No. gz-R g4g, a

reparation proceeding conducted pursuant to Section 14 of the Act
( see infra). Petltioners, both formerly. reglstered wlth the

commlsalon as commodlty profegeionals (see infra), had appealed

to the conmission from an order dated November g, 19g4, by a

commission Administrative r,aw Judge (iAr,J'r) denying petitionerel
second motion to vacate an initial declsion on default rendered
by the {LJ on March 22, 1984. The ALJ, on september 19, 19g4,

had denied PetitionerSr first Motion To vacate that decisionr and

they failed to appeal that decision to the Commission. The ltarch
22 default order awarded reparaEion complainant Lewis F. sawyer,
a respondent here, $13 r792 in damages against petitioners, plus
interest at the annual rate of llt since February g, Lggz, and

"o"t".V

QOrrNrenstA?EUENT OP fEE CASE

A. Statutory Overview.

rn L974, congress substantially revised ttee cornmodity EN-

change e.t! to create the commission as an independent agency of
the united states to administer and enforce the Act. Section

L/ on septenber-18, 1985, petitioners filed a $2gr000 bond tosecure payment of the reparation award. interest, costs and areasonable attorneyt ! fee for Mr. satryer, should'rre prevai.r in!l,it.appeal, as required by Secrio" iii.l or irrJ a"ti-i u.s"e 
"s 18191 (1982 ) . on Decembzr _29, 1995, 'petitionere 

f i.led a motionto refund or reduce this bond, which was opposed by the comalg_sion by a memorandum filed January e, iigi.
y^ .commodily Futures Trading conmission Aet of Lgla, pub. t. No.93-463, 88 Srat. 1389 et segl (Lgi4i:----

See
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2al2l of the Act, 7 U.S.C. S 4a (1976). The ].97e amendments

expanded the Actr s coverage to incluile previously unregulated

commoditiesr aod substantially expaniled the law enforcement

powers previously held by the Commissionfs predecessor agency.

In the Lg74 anendments, Congress also vested the Commi.seion with

authority to administer a reparations forr:n under Section 14 of

the Act.v Reparations rrtas intended to be a new remedy for ag-

grieved commodity customers seeking redress for losses resulting

from violations of the Commodity nxchanEe Act, or any rule or

order promulgated thereunder, committed by commodit,y flrrns or

professionals registered under the lrct.-!

Section 14 of the Act requires the Commission to serve a

copy of a reparation complaint statinE a cognizable claim upon

the Commission reglatrant naned as a reepondent. The reglstrant

is required to satisfy the complaint or file an ansner to it, in

writing wlthln a reasonable tlme as prescr!.bed by Lhe Cofimls-

sion. Once a timely answer is filed, the respondent is afforded

a hearing before an Administrative Law Judge. Seq 14(b) of the

Act; 7 U.s.C. S 18(b). Ttre hearing is to determine *hether the

3/ A copy of Section 14 of the Act, 7 U.S.C, 5 LB {L976,' aB
Enacted Ln L914, has been incl-uded in the Commi.ssionts Appendix
to this brief (herein designated as o_a') at 1ar2a"

L/ see H.R. Rep. No. g75r 93d Cong., 2d Sees. 22 {1974}.
Reparations was intended to operate like a "small clairns" court
for aggrieved commodity customersr E99 S. Rep. No. 850, 95til
Cong.r 2d sess.15, reprinted in [13f8] u"s" Code Cong. & Admin"
News pp. 2087 | 2104; Rosenthal v" Commodity Frltures Tradj-ry- CoE
,rissil-n, 614 r.Za f iZ
be a-fr'-rinformal settlement procedure" desi.gned to supp}ement t,he
implied judicial remedy under the Act that existed in 197,€" See
tteirill iynch Pierce, Fenner & Smi.th v. Curran, 456 U. S. 353r-
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respondent violated the Act, r:r any rule or order thereunder,

and, if any such violation is found, t,he respondent is ordered to

pay the complainant the amount of any losses sustained as a

result of the violation. Sections 14(c) and (e) of the Act; 7

U.s.C. SS 18{c) and (e). Either party, complalnant or respond-

ent, aggrieved by the Commisslonrs reparation order is entltled
to petition a U.S. Court of Appeals for review of the Commis-

sion's order. Section 14(g) of the Act, 7 U.S.C. S 18(g)" pur-

suant to Section 14(g), incorporating by reference Section 6(b)

of the Actr T U.S.C. S 9 (reproduced at 3a), the Conmiesionrs

f indings of fact, if supported by the weight of evi.dence, are

conclusive. If a respondent against, whom a reparation award ie
rnade fails timely to pay the award, his registration is to be

automatically suspended, and he is to be automatically prohibited
from trading in the futures markets. Section 14(h) of the Act; 7

u.s.c. s 18(h).:/

1. Itle Commisslonr s Former Reparation Rules,
As Relevant Here.

To implement these statutorily prescribed procedures, the

commission in July, L976, adopted a comprehensive set of ruLes

governing reparation proceedlngs (the iformer rules'). 41 Fed"

Reg. 3994 (1976).' As rerevant heren section 12.22 of the former

rules provided that service of t,he reparation complaint be made

L/ Sections 14(d), (f), (g), (h), and (i) of the Act were
fgiesignated on January 11, 1983, as Sections 14(c), (d)r (e),
Lf]. -and_ 

(g) of the Act, respectively. See T [r.S.C. S 1g if gieI
section 231 of the Futures Trading Act om9g2, pub. L" t{o. 97-444, 96 Stat. 2294r 2327 (1983). (5a.)
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by mailing lt to:

an offlce prevlously deslgnated with the
Comriislloir by the registrant for receipt of
reparation complaints or, if no such desig-
nation has been filed with the Cornrnission, at
the registrantrs principal place of business
as shown ln the records of the Comrnission.

17 c.F.R. s L2.22 (1982). (5a.) rn l9TB, the commiseion made

clear that, actual receipt of a comptraint by t,he reEistrant was

not necessary to obtain jurisdiction over a respondent under uris
ruLe. froI1 v. Lloyd, Carr & Company, qt aI., 1L917-Lgg0 frans-
fer BinderJ Comm. Fut. L. Rep. (CCH) n ZA1676 (Sept. Z2r 19Tg) at
p' 221758 and n.7 (applying the doctrine of constructive service
and exercising personal jurisdiction over registrants by serving
them with reparation complaints by certified or reEistered mai.L

at their designated address in accordance with former Connmissi.on

Reparation I 2.221 .il (15a. )

Former rure L2.26, provided that failure timery to answer a

6rl^^Thereafter_, on t4ay 4, 1981, the commission adopted Regulation3.30, a{nong other things, to suglplement former rule ].z.z2 toprovide that. service of reparation complaints be made on theadcress provided in the registran!'s apprication for registia-tion, and that registrants have the ex|iess duty to-k;;b euehinformation current. section 3.30 f urlher prov-ided t,hai defauLtjudgments can be entered when regist,rants rlir to reslona eocomplaints sent to the most, recentry provided address'in theregistration application. 4G Fed. nug" 24940 (19g1); i? c"p.R.q 3-"30 (1982 ) . (7a. ) Although Secti5n 3"30I s 
'ef fiii,ive date wasdeferred until July l, 1992, tne commission st,ated in tFrepreamble acconpanying-section 3.30 that the new ruLe "would make

?xpricit a registrantr s . . . continreing duty to ruinieh theconmission with a current address for the purpose of neeeivi.nEcommission conrmunications.' lg_Iga. Reg . iasio, 2d94r-irgerlisee also 45 Fed. leg. 80539, 80540 (rgaol. negulatioru j.30 wisfie oT- series of iew regiitration'ioi."l som! of drich required
Igt their implementat,ion updated data processing facifiiles wfitcf,the commission would nor hive in ptace-untiL j;iy-i;-igde" 45Fed. Reg. 24940 (1981).
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complaint r+ould resu.lt in lhe commdncentent of a default pro-

ceeding, in which f indings and concltisions of liability eould be

made on the basis of the allegations in'the-corrplaint. l.z c.F.R.

s 12.25{-al (1982). (8a.) Former section L2.26(bl provided that
default orders could,be set aslde upon motion ftLedt wlthin a

reasonable time 'in order to prevent injustLce., (ga.)

rn 1983, the commission explained in Beho v. Dean witter
Reynolds, rnc., [1982-1984 Transfer Binder] comm. Fut. t" Rep.

(ccH) tr 2]-,gg3 (Mar.31, 1983), that it would apply the standards

enunciated ln Rule 60(b) of the Federal Rules of clvil procedure,

and federal cases apprying those standards, in rletermining

shether to vacate a defaurt order pursuant to thls rule. jg. r 6E

p" 28r373. (20a.) The commission treated AtJ orr4lers denying

motions to set aside a f i.na} default order as initlal decisions
for the purposes of obtaining Commission review, 9:g. Colema+ v"
Bolard Precious Metals C-orp., tlg82-1994 Transfer Bi.nderl Corua.

Fut. L. Rep. (CCH) g 211826, at p. 271496 n.3 (June 30, 1993)

(28a) r arld thus such decisions were reguirecl to be appealed t,o
the commission within fifteen days afler,service upon the
parties. see Former rule r2.101; l7 c.F.R. s 12.L0Lr 1? c.F.R. s

12.101 (1982 ). (10a. )

2. The Commission's Current Reparations Ru1esThat Govern In Ehis Case.

At the Cornmissionrs reguest, Congress amended Seet,ion 14 of
the Act, effective Flay 11, 1983, Eo grant the commiEsicn broader
rulemaking authority to modify its reparation procedures to pro-
mote efficiency and to expedite the processing of reparat,ion
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cases. J-/ Amended SecLion 14 ( b) provldes as follows:

The Commission may promulgate such rules, regula-
tionsr and orders as it deems necessary or appro-
priate for the efficient and expeilitlous adninis-
tration of thie section. Notwlthstandlng any
other provielon of Iaw, guch rules, regulations,
and ordere rnay prescrlbe, or otherrlse cond ltion,
without limltatlon, the form, flllng, and servi.ce
of pleadings or orders, the nature and scope of
discovery, counterclaims, motion practice
( including the grounds for dismissal of any claim
or counterclain) hearings ( including the waiver
thereof , which .may relate to the amount in
controversy), rights of appeal, if any, and all
other matters governing proceedings before the
Comrnission under this section. (5a. )

Pursuant to this broad grant of authority, the Commission adopted

a revised set of reparation rules (the icurrent rulesn), effec-

tive April 23, 1984 (49 Fecl. Reg. 6602 (1984 ) ), that, among other

thingsl alter somewhat the procedures for eetting aside a defar:nt

order. Curren! Sectlon t2.23 (superseding the former default
rule l?"26 in all cases as of ApriT- 23, 1984) expliciUly provides

that a denial of a moEion to set aside a default order shaLl be

treated as an initial decision which is appealabLe to t,he

Commission 'in accordance with the requirements of Section 12.401

of these rules." 17 C.F.R. S 12.23(b) (1984). (3.4a" ) Section

12.401 provides that

[a] n appealing party shall serve upon aLi.parties and file with the Proceedings Clerk a
notice of appeal within fifteen days (15)
days after service of the initiaL decision

. . [Failure to comply with this
requirementl shall constit.ute a voluntary
waiver of any objection to the ini.tlal dEci-
sion or other [dispositive] order . c . c and
of all further administrative or judicial.

u
97

Section 231 of the
-tttl4, 96 Stat. 229{,

Futures Trading Act of J.982r pub. L. No,
2327 (1983 ). (5a. )
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review under the reparation rules and the
Commodi.ty Exchange Act.

rd. at tal .U ( 15a. )

B. The Repal:qtion Proceedlng Before Tlre Co_!!mlsslon.

At all t,imes relevant tlre proceedings below, Petitioners

were registered with the Commission aa commodity tradlng advleore

("CTAsi) uniler 7 U.8.C. 5 5m (1976), engaging in the buer.neEe of

advisi.ng others as to the value of , lnler alia, tradlnE in com-

modity futures contracts, as well as in the br.lslness of execut,lng

trades on betralf of persons who had vested discretionary trading

authorit,y in Petitioners. Petitioner Leonard Steiner was reEis-

tered as an associated person ( "AP') of a futures commissi.on

merchant ('!FCM'), or commodit,y brok"rr! under Section 4k of the

Act, 7 U.S.C. S 5k (1975).

On August 9, L982, respondent Lewis F. Sawyer ("Sawyer")

fileC a reparations complaint with the Commission against Peti-

tioners teonard M. Steiner, Jr. ("Steiner") and hie wtrolly owned

company, Steiner of Minneapolis, Ine. ('Steiner, Inc,t) (hereln

L/ fhe latter pro\tision of Section 12.401(a), providinE motiee
that a failure to apEleal to the Commission constitutes a waiver
of judicial review, has been in effect since 1982. See Former
rule 12.10L(f), 17 C.F"R. S 12.10L(f) (1983) (10a); ffi aleo 4?
Fed. Reg, 5998 (1982); 45 Fed. Reg" 9958, 9959 (198LT-; SEEEIon
14(b) of the Act; 7 [r.S.C" S 18(n) (1982) (empowering Coraraieeion
to promulgate rules conditioning rights of appeatr-)" (5a")

L/ In Section 2a(1) of the Act, 7 U.S.C. $ 2 {19?6}, a futr,lres
commission merchant is tiefined as any person or enti.ty wenEaEed
in soLicitinE or in accepting orders for o . " [futures con-
tracts] and that, in or in connection with suctr solicitatione or
acceptance of orders, accepts any money, securiti.es, or propeE'Ey

. t,o margin, guarantee, or secure any trades or contiactethat . . . may result therefrom.i
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referred to col1ective3.y as "PetiEionersn) n and also aEai.nst,

Lind-Waldock and Company (*Lind-i{ai.docks), ali.eginE that they had

engaged j.n fraudulent misrepresentations in violation of Secti.one

4b and 4o of the Actr T U"S.C" S 5br 69 (1976). (C.R. at

002. )]-9,/ Mr. Sawyer corap).ai.neti Lhau in early ,Sanuary 19E2 !'ae re-

sponded to an aduert,lsemenL for Petit,loners! rnanageG commod3.ty

account,s. st,einer a3.J.eEed3.y then contacted sawyer and made mate-

riaL rnisrepresentatioils that induced him to open an account wteh

Petitioners, including a prornise that, petitionerst handLi.ng oE

Mr. Sawyerrs account would generate a 1'0 per cent, prof,it eac?r

month. sawyer aLLeged that, in reliance on these misrepresenta-

tions, he deposited $18r000 i.rr an account with rCFt t ind-!{al.doci<

to he managed by Petitioners. sawyer compS.ained that,, wi.t!r$.n a

mat,ter of weeks, lris equit.y had shrr:nk to $31333 as a resuLt, of
losing Treasury tsi11 and Treasury Bond fulures trades. &s a

result of t,hese violations, ME. Sawyer sought reparations of
$14r567, plus interest, costse and attorney's fees.

on August 25, 1982, t,he commission served t,he comp}af.nE u6lon

LA1 6C. R.' refers to the Certif ied Record of, t,he proceed$.ng
below. on oct,ober tr5, i985p pursuant, to F. R" &" p" tr?, ehe commj.s-sion fii.ed a cert,iiied list of t,tre contents of tlre reccrd, and on
November J.3, L985, it fi.led an amended certiiied list.

on December 2 4, 3"985, treti.t.ionereE f i.1ed ehe appeLrant,esbrief , together witir a document labeLed 6,Joint appendix, * FeE{-tioners fii-ed the JoinL &ppendix apparently upo* Ehe rnisEaken
belief that, F,R.A"p, 30 appS.ies to petiti.ons for rerview of f,inaL
agency orders in U"S. Courts of Appea}"s" But. Eee F..q,"A"p"16,i-7. rn any eventu commission counsel wEFn6-t consu].t,ed byPetitioners in desiEnat,ing any p6rt.ions of, Fetitj.oc?ersu 'Jo{rctAppendixrtr as was reguired by F"R.A.pn 30(b) s Brxd thus t,he
commission never discussed the joi.nt, filing of arr appendj.x wj.thPetitioners.
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Feti.tioners and Lind-!{aldock by cert.if i.ed mai1. separate copi.es

were served on each petit.ioner at the same address, .554

Minneapol-is Grain Exchangen i{inneaporis, Mi_nnesotar (Amended

certified Record IGA.c"R.'s] at 251, 253') which was taken from t,he

commission's records. (c.R. 159, r?0. ) Bot,h copies ldere

returned to the commi.ssion with labeLs that read, ,rs{ovEB - r,Etrt,

No ADDRESS[.] RETURN To SENDER.n (A.c.R. at 25r, 253.] A pre-

hearing order issued on F{ay 17, lgg3, by commission Administra-
t.ive Larv JuilEe William G. Spruill found that Steiner artd Steineru
rnc. were in default and concluded that further servi.ce of pro-
cess on them was not reguired" (C.R. L05.)

Af ter tind-waldock, i.n February Lgg4, eet,tLed t.he ceee

against it, AL.7 spruill, on ttarch 22, Lgg4. issued an rnit.i.aL
Decision on DefauLt, hoiding steiner and steiner, rnc" j.j.ahLe for
t,he balance of the arrtount souEht in Lhe Complaint, $L3r?gAn p].r*s

interest and the $25 firinE €ee. (c"R. r.5g.) ?he defaur.E order,
issued and served on Barch 22, became finaL thirty days there-
af ter, or on Apri. tr ZL, lg8e .11-/

on &ugust 27, i.994, petitioners, represented by current
counsel, joint}y f,il-ed a lrtotion To vacate the DefauLt Jr.adgxaent,"

t c. R" L73. ) Petit,ioner steiner al3.eged that he !:ad been i"grf,eneed

of the action by *a Minneapolis acquai.ntanceo* hac eonEae ted Llte

*/ ,und_er section 12"84 of, Ehe comn'lission's former ruLes' andsection L 2"22{.e} of the current rures, unaE}pealed ii.riti.ar deci-sions on deraulr., r-ike any orher such-in:.iIIi-6;;t;;;;;-becoree af inar order of t.he .commission t,hirty days af,ter servi.ce. l?C.F,R" S 12.84 (19BZlr tT e ,F.R. S 12.22(c.l (j.984)r see aieoGille t'te v. Republ ic Advj. sory-liggP., crri -oodlr*e -tt*,:ega=*frg-gg-
Jr:ne L 5, t 9g4 i ( incLuded ln tBneappendix to this brief-at 24a.) 

"



- L2

commission, obtained copies of some of the p3.eadinEe, and Learned
of Lhe default order. rn the rEotion to vacate, steiner alJ.eEed

that his offices at 564 HinneapoLi.s Grain Exchange were closed on
June 30, 19820 tr*o monEhs be€ore the compraint was served; that
he had substantive defenses Lo the cornplaint,; andn ira parti.cular,
that sawyer had been fuL}y appri.sed of the risks of steiner?s
trading program. under defaur.t ruLe 12.23(b), petitionersn in
moving to vacate a f inal def,ar.l1L order, were required to show

fraud perpetrated on the ALJ, mistake, excusab}e neELect, or tlrat
the default was void for want of jurisdiction. 1? c.F.R. s

12' 23 ( b) (1984 ) . (14a 
" ) rn add ition, they were required to ehow

that, if the defauLt order were rracaLedn they would be reasonab3.y
f ikeLy to succeed on the meri.t.s of lheir def,ense, and thaL savrger
would not be prejudiced by t,he set,Ling aside of, the defaul.t,"
Id. (l-4a")

The Administrati.ve tac{ JudEe <teni.ed Fetltionerst August 2T
I*totion to Vaeate on Sept.ember ).g, I.gg4" (C. R. Ig1. ) The ALJ
noted that Csmmission rule 3.30, L7 C"FoR. S 3.30 (I9SZ) (Ta)
(se-e note 6e 9lrtrra) r requi.red comniseion registrante to keep a

current address on file for purposeg of receivinE communj.cat.ione
from the commission, and permit,s a defar:lt order to be e*eered
aEainst t'he regist'ranL in a reperatio*s case when Lhe reEistrarrt
fails to respond to a commu*icati.o* sent to ttre r.atest, such
address on file. since petitioners had fai.].ed to mai.ntaicl a

g/ Petitioners make
copy of this September

current address, the ALJ ru}.ed, the defauS.t order was Elroper "g/

no cLaim that they eeere not riuly served a19, 3984 order.
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Petit.ioners did not, as required by Secti.ons nZ. p3 amd

12.401(a),17 C"F,R. SS L2.23c LZ.40L(a) (19S4) (l4arL5alu appeaL

to the commission within fi.€t,een days after service of the

sept,ember 19 order denyi.ng their motion to seE asicle the

default. Rat.her, on october 12, 1984, they filed witlt t.tte ALJ a
sRenewed Motion to vacate rnit,i.el Deci-sion on DefauLtrs argr:irrg

that Rule 3.30 was inappLicabLe to thelr case because it did noL

become effective until July L, l"ggz, the day a€ter the corumodi.ty

trading advisor registrat,ions of both petitioners had expi.red"
(c.R. 189") Thus, Petitioners argued that, they lrere under nG

obligation to maint,ain a curtrent aCdress in thei.r reglstrat,i.on
f iles with the Commission. trn their renewed :noti.on, peti.ti.orrers

arEued that the Cosrmj.Fsion did have in its records a cuErent St,
Pau1, llinnesota, residence acdress €or Fetj.Lioner steiner 1n

connect,ion wittr his then sti.li. active associated Elerso!! (*Apu)

reEistration" Moreover, petj.t,:-oners a3.}.eged t,haL they maintaj.ned

a F{inneapoi.is t,erephone number and pCIst office box where they

could be contacte,i"

By order daEed titovember E, lg8a, t,he AtJ denied tret,j.t,$.cnereg

seconrl Ftot.i.on to vac&Le " ( c" R. z0g. ) citing the cosunj.esiem? s

Federal- RegisLer preamble to ru3-e 3.3s0 tlte ALJ st,ete€ that eL?eI?

before the effectlvc date o€ that. rule a reEistrant, wes imp}{-
citly requ{.red to rnaint,ain a current, address wtt,h t}.le Contrnj.e-

sion.3-y The ALJ deterrnined thaL Petit,ionersr closing oro $tei.r

Petitioners claim that the &LJ in lris Novembert "Regulation 3.30 did appl"y to petj.t,j.oners even
become effective untiL the day after tteeir C?esed.' (Pet. Br. 13) ?he ALJ did riot ho].d trrat

I order heid
though ie di.e

req $.s'cre,e i.on
KUie 5".$U

w
Lha
not
lap
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tlinneapolis off ice without Leaving a forwarding address sras a

willful attempt to avoid receiving communications from the com-

mission. The AtJ also found that Petit.ionersr claim that Mr.

sLeiner had a separate address in st. pau1, Minnesota in connec-

tion wlth hle stli.1 acti.ve Ap regietrat,lon was contradl.cted by

the Conrnissionr s records, and, therefore, Lhi.s eLaim was

rejected.L4/ uoreover, the ALJ found that steiner had not, shown

appried to Petitioners in their capacities as crAs. fhe judge
simply noted that an earlier Egderal ReEister publication an-
nouncing Rule 3.30 stated ehaffi make expl:Lcit aregistrant's continuing duty to keep a eurrent addrAG-6;-i1efor the purpose receiving reparation complaints. (c.R. 205-06,)
As to tlr. steinerr s registration as an associated Elerson { "Ap"} ;which the ALJ found did not expire until 1983, the AL.t for:nd g11it
steiner was still registered as of July, Lggz, and therefore noiu3.30 required him to update his regist,ration address.

Petitioners cite four eases j.n their brief, for the proposi.-
tion that ithe Commission has consistently recoEni.zed that con-structive service by mail at an adidress oE an eipi.red reEistrantis not sufficient to provide to defaul.t a responlent.' {pet" Bi.31). Those cases, as petit,ioners acknorryledged in t.heir brief tothe commission tc.R" 230), are ALJ and Hearing officer decisions,
and thus, they are not bindi.ng upon t.he commission, cf . section
12.406(b) of the curre(rt reparation rures, Lr c.F.R.-E- 12.406(b)
(1984 ) . I'loreover, these dee isions were issued before RuLe 3. j0-
went into effect. RuLe 3.30 clearty provided not,ice ilrat con-struct.ive service is to be appried even to reEistrants whoseregistrations have expi.red. Ando in any evenl, the Ar,J foundthat Petitioner Steinerrs Ap regi"stration did not expire untilafter Rule 3.30 went into effecE.

U/ Petitioners cLai.m that t,he Cornmi.ssion had two other addres-ses in its recorde where actual notice of the reparation pro-
cegqing woulc have been accomp!.ished, if service-by cert,if,iedmail had been made at either of, Lhese two alternative addressesinstead of the- n564 MinneapoLis Grain ExchanEe" address 1isged inthe commission' g records. (pet, Br, at g, 30^. ) petit j.oneEs aE,-parently are referring to one aLt,ernate "zrih Streetu F{inneapoii.s'
address that does appear in the commissiono J records as wetl asthe record of this appeal (C"R" at 169-L?2) and a St" paul ad-dress which did not appear in the commissions s records in theproceeding belor*,

Pet,itioner never made Ehe argument in their two moLions tovacate the default order before t,he At.I, or in their brief before
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that he could present a meritorious defense to the substance of
Sawyerr s claims. Accordingly, the ALJ ileclined to vacate the

initial decision on ,lefault pursuant to Section 12.23(b), 17

C. F. R. 5 12.23 ( b) (1984 ) . (14a" )

On November 28, 1984, Pet,iti.oners filed a notice of appeal

with t.he comrnission from the deniar of theLr Renewed Moti.on to
vacate. (c.R. 210. ) Their appeal brief raised the sane issues

raised before the ALJ in the Renewed lrlotion to Vacate, and also

argued that to the extent Rule 3.30 perraits constructi.ve servlce
of process upon a commission registrant, that ruLe violates due

process of Iaw. (C,R. 215. )

on August 20, r985, the commission dismissed peti.tionersi

appeal as untimely, due to their failure to appeal within fifrteen
days the ALJss order denying their first moti.on to vacate the

default, as expressly required by 17 C.F.R. SS 12.23(b) and

the commission, that had service been attenpted at the z*/zstreet, Minneapolis add'ress, they would havi received noti-ce of
the reparat,ion proceeding. Since nelther the ALJ nor the Commis-sion was Eiven an opportunlLy to address that argument, it cer-tainly should not be permitted to be raised for Lne first tLrnehere. Qee, e"g Kennedy For President, Comnnittee v" FEC, 7gA F"Ad
1558, 1-55-3- n7tffi r co. v"
NIRB, 708 E.zA L322, 1325 and n.S TBEfi-ETr. lry

The other address, "995 St. C1air, St. pauL, MinB"!.r' E{a6raised in an argument before the AL.r, but the At.3 speciiicaS.J.y
ruled that the Comrnission's records di.d not show an address forPetitioner sLeiner in st. paul, Minnesota" The docuraents on
whieh Petitioner rely'to show the alternative st. paul address,
were produced by Peti.tioners for the f,irst time appended to bheir
renewed motion to vacale. They were not taken fronr the Commis*sionts records and placed upon the agency record by any comrais-sion official" The specific findinE ny Ehe AtJ thet plt,it,ioners
did not have a st. Paul address listed in the Conrnission records
should noL be retried here. ugited states v. T,"A. Tucker Truck

-nes..r 3_44^U. S" 33, 37 tL952 )I.lonark, 708 F.2d at 1325 and n.f-
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12" 401 (a) (1984 ) " (C.8. 245.t (14ar15a. ) The Commission aLso

observe,cl that it had previously announced in its 1983 decision in
Reho v. Dean lilitter Reynolds, Inc [1982-198i1 Transfer Blnder]

Comm. Fut, L. Rep. (CCtl,1 n 27r993 (ttar. 31, 1983) (20a), that in
considering motions to set aside final default orders under the

former ru1es, it would be "rguided by the standards enunciated in
Rule 50(b) of the Federal RuLes of Ci.vil Proceduresr and federal

cases appJ.ying those stanCards. t o Id. ut l. 281373. I'he

Commission noted lhat under federal case law interpretinE Ped. R.

Civ. P. 60(b) a litigant cannot exLend the time for filing an

appeal of a deniaL of a Rule 60(b) motion by filing a subsequent,

Rule 60(b) motion. And, in any event, the cornrnission concLuded

that steiner had not offered any excuse Eor the untimelinegs.
I{oreovera apart from the express language in the reparati.on rules
requirinE the taking of an appeal from an order,ilenying a motion

to vacate a default order, Petiti-onersr eecond motion to vacate

was filed after ttre tirne for appealing the denial of thei.r firEt,
motion had already expiredr &nd t,hus they could not. arEue that
the second motion toLLed the fifteen day time for appeal frorn the

denial of their f irst notion to vacate. FinalX.y, the Coarmissi.on

concluded that Petitioners had not demonstrated, as required by

17 C.F.R'. S 12.23(b) (1984) {L4a), a LikeLihood of success on the

merits of their defense as they faile,c to offer any evidence

refuting sawyerrs misrepresentalion cLaim (e.E. a verlfied
answer) " Nor had they produced the brochure on their commodity

trading advisory service that sawyer complained promised average
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monthly proEits of ten percent. I(i. at p.6 n.2.L2l

SEATUTES AND RUTES INVOL\TED

Section 6(b) of the Commodity Exchange Act, 7 U.S.e. 9 (3a)

Section 14 of the Act,7 U.S.C. S 18 (1975) (la,2al, incLuding

amendments to sect.ion 14 effected by section 21 of the Futures

TraCing Act of 1978, Pub. L. g5-405, 92 Stat. 865 et seq. (4a),

and by section 231 of the Futures Trading Act of Lgaz, pub. L.

No. 91-4441 96 Stat.2294,2327 (5a), as welL as all former and

current comrnission rules and regulations involved herein are

reproduced in the commissionrs appendix filed with this brief.

ARGT'!IENT

IN DISMISSING PETTfIOIiIERSI APPEAL, TEE COI{tt{ISSION
ACfED IN ACCORDANCE WTTH IfS PREVIOUSLY PUBLISHED
RUT,ES AS WEIL AS PREVIOUSTJY A!{NOT'NCED DECISIONS.

Petitioners argue that they were innproperly denied appellate
review by the commission under a newry promulgated rure of which

Petitioners had no pri.or notice. Relying on chevron oil co. v.
Hu-son, 404 u. S. 97 (1971) ( "!heg5o.o ) , and this courtr s decision
in zemonick v. consolidation coal cor 762 F.2d 391 (4th cir"

g/ Representations that any system of fut,ures trading guar-
antees 10t profits per month would fly in the face of t.he t,ruth.
conmodity futures. are high-risk invesLments and no *system'
eliminates that risk" see Gordon v. shearson Havden stone, rnc- -
[1980-]982 Transfer sinEErl lpp. 23r99l-gz (1980), aff'd sub nom. shearson Loeb nhodes" rnc.
v . CFjfC , No . ga -7 zi,Z tBE-Ti.ilr.E6 . 1v. CFEC, No. 8A-72L2 __t 1-..rsy--vr.eufu v!.Kelley v. Carr, 442 F. Supp" 346, 354 (W.D. F{ich. Lg7?te GravE. Futures rnve:lrnerrg_Sq.n Ir990-rgg2 Transfer Binder] cffifrffi't.v. !uEures Investment, co
L. Rep. (ccH) ! 21,45-T at 261155 n.20 (1982). see aLso r? c.F.R"
S 4" 31 (1982 ). (11a. ) 

-

I.
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1985 ) (iZemonicktr) , Petltloners argue that thle rule shoul"cl not,

be retroactively applied.

To the contrary, the Commission's holding below did not

repreeent a "newly promuLgated ruler" but conetltuted a slmple

and etraightforward applicatlon of already-exletIng, publlcly

announced procedural rules of which Petitioners had clear, prior

notice. Eloreover, the Commission's holding below is consistent

wi.thr ifid buttressed by, it,s clecision in Reho v. Dean Witter

Reynolds, [1982-1984 Transfer Bl.n<ler] Comm. Fut. L. Rep. (CCH] g

21r993 (1983) (20a), of which Pet,it,ioners also had clear prior
notice--since it was decided in 1983" Because of the absence of

a "newly promulgated rule" in the proceedings beIow, the Chevron

and Zemonick cases have no applicatlon to thi.s appeal.

A Btraightforward applicatlon of t,he Comml.eelonrs currenC

reparation rules explicitly dictated the result reached by the

Commission below. By virtue of Secti.on 12"1.(c) of the current

rules (12a), all motions seeking to vacate a default order that
has beeome finaL, regardless of whet,her finalit,y occurred before

cr after April 23, 1984 (the effective date of the current ru1es,

see p,8, supra) are go\rerned by current, rule L2.23(b).19./ Sec-

tion 12.23(b) expressly provides;

A denial of a motion to set aside a defauLt order
that has become finaL shaL}. be treated as an lni.-
tia} decisionr which rnay be appeaLed to the Com-
rnission in accordance with the requirement,s of
Section 12.401 of these ruLes.

L6/ See also Gillette v. Republic Advi.sory Corp., CF'EC Docket
Fo. x!f=7ffi-g'1 .-4 n.5 (June 15,
1984), included in the Appendix to this brief, at 24a.
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17 C.F"R. S 12.23(b) (1984)" (14a.) Section 12"40L(a) of tlre

cr:rrent ruleg, expreEdly provLdee, as relevant here, that each

appeal must be filect

withln fifteen days after service of the initial
decision . . . The failure of a party timely to
file and serve a notice of appeal . . . shall
constitute a waiver of any objection to tfre ini-
tial decision, or other r . . Idispositive order],
and of all further administrative or judiciatr
review under these rules and the Commodity Ex-
change Act.

17 C.F.R. S 12.401(a) (1984). (15a) See note 8, eupra"W

These ru1es, construed collectiveIy, make it clear that: on

and after April 23, 1984' parties seeking to appeal an order

denying their motions to set asi.de a default must appeal to t'he

Commission by filing a notice of appeal wi.thin fifteen days after

service of that order, or forfeit their right to appeal at

a11"lV petitioners rlid not file their first rootion to vacate

L7/ In an effort to port,ray the Commissionrs current rules as
Eonf used" and ochaotic r' Petit,ioners quote Section 12. L ( c) , ttre
Commission's transit,ional rule, o,mitting by ellipsis from Sectlon
12.1( c) critical language necessary to understand its appi-i.cation
to this casel and incorrectly paraphrase the language of that
ruIe. (PeE. Br. at, 25.) (12a") Section L2.1(cin as relevant
here, simply st,ates that Section L2.21 of the current rutres ap-
pLies to all reparat,ion cases' including those pending on Apri.tr
23, 1984. regardless of when the reparation coraplaint was
filed. {section 12.23(b} provides that an order denyinE a mot,lon
to set aside a defauLt shall be treated as an initi.a3. deci-
sion" ) Although omitted from Petitionerst quoted S.anguaEe, See-
tion 12.1(c) also provides that Subpart F of its ruLes (whi.ch
includes Section L2.401) appi.ies to alL grroceedings in whlch
initial decisions were rendered on and after April 230 1984. ttre
order denying Petitionersr first mot,ion to vacate, treated as an
initial decision, was rendered on September 19, 3.984. Because
this order was an "initial decision' rendered af,t,er April 23,
1984, Subpart F, includinE 12.AAL, expressLy applied.

g/ St. Section 10(c) of the Administrative Procedure Act
(rAPA*), 5 B"S"C. S 704 (requiring exhaustion of administrative
remedies whenever agency rules require an appeal of an i.nitiaL
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the default judEment unt.il August 21 , 1984. Thei.r first motlon

to vacate was denied by order dated September 19, 1984, five
months after the current rules beeame effective, and seven months

after they were prornulgated and publisherl

rn the opinion below, the Comrnission dismi.ssed Pet,itionersr

appeal based on Ehis simple and straightforward applieation of
its rules, stating:

Section 12.23(b) of the reparation ruLes, 1?
C. E'. R. S 12.23 ( b) (1984 ) , provides that ' I aJ
denial of a motion to set aeide a default order
that has become final sha}I be treated as an ini-
tial decision which may be appealed to the Com-
mission in accordance with the requirement,s of
S 12.401 of these ruLes.r After the AL,J deni.ed
Steinerrs first motion to vacate on September 19,
1984, Steiner had until October 9u 1984 to file a
notice of appeal to the Commission. 17 C.F.R.
SS 12.401, L2. I0(b) (1984 ) " Steinerr s eecond
motion to vacate was not filed untiL October J.2,
1984, 'and Steiner did not fil-e a notice of appeal
until November 28, 1984"

Thus, it ras the Commissionns previously announced reparati.on

ruLes ,L9-/ s66 not any unforeseeabLe new rule adopted j.n t,heir

case, which constituted the basis for the Colnmission's order

decision first be taken to the agency itself, prior to seekingjudicial review. Stauffer Cbemical Co. v. FI)&, 670 F.2d 1&6,
L07-08 (9th Cir" 1 , 572 F.Zd 250;
?52-53 n.3 (9th Cir. IgT nsoLidat,ed l.tines s
Smelting Cq", 455 F.2d 432,

!2/ Thomas v. Arns, _ U.S, _, 54 U.S"L"W. 4032 (December 4,
1985), cited by Petitioners tPet,; Br" at, 15-15) is i.nappoaite to
this appeal because it invoLved a ruLe conditioning appeal that
was announced in a prior judiciai. decision, ando unlike here, did
not involve a published administ,rative ruLe. Tlre rule in Ehomas
v" Alns was upheld because partles were given clear pri.er;i6-EG-
of its existence. In any event,, because Fetitioners here had
clear prior notice, see 49 Fed. Reg. 6502, 6628 (Feb.22, tr98&),
of the requirement to-appeal the first, order declini.ng to set
aside the default order, lhomas v. Arns actualS-y supports the
Commissiont s decision belffi
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disnrissing their appeaL. Because these rules were published in

the Federal Register on February 22, L984, Petiti.oners were af-
forded legal notice of their content, Egg_ Federal Crop Insurance

Corp. v. Merri11, 332 U.S.380,384-85 (1947); see also South

Central Be11 Telephone v. Louisiana Publ.ic Service Commrn, 744

E.2d 1107, 1119 (1984); xir!}rgl_f_y_.__-!!1rn4!o, 683 E.2a 544, 550 n.8

(D. C. Cir. 1982 ); Bilbao-Bastida v. Imnig ration and Nat,uraLiza-

tion Se_r_vi_qer 409 F.2d 820r 822 (9th Cir. 1969), well in advance

of the filing on August 27, 1984, of their first motion to set

aside the default order.

As additional support for its holding, the Commission ob-

served that nothing in the reparati.on ruLes provides that the

time for filing an appeal from an initial decision is stayed

pending an ALJts consideration of a motion for reconsideration"

Indeed, in Reho v. Dean Witter ReynolQe [1982-198{ Transfer

Binilerl Comm. Fut. IJ. Rep. tCCH) n 2Ltgg3 (Llar. 30, 1983), ln
r+hich the Comrnission announced that in considering rnotions to set

aside default orders that have become finaL 'it rwlll be guided

by the sLandards enunciated in Rule 60(b) of the Federal Rules of
Civil Procedure, and federa} cases applying those standards.rF

Id. at 28,373. (20a. ) In tse_!q_, decided while the Commi.esioni e

former default rule was stil.l in effect, the Connmiseion expreeely

sEated:

There is nothing in the regu}at,ions that purports
to toLL the fifteen-day period for service and
filing of an app}ication for review pending the
decision of an Administrative Law Judge on a mo-
tion to set a default order or award. Because of
the importance of bhe concept of the finallty to
the o r . [proper] interpretatlon of Section 14 o€
the Act, an automatic tolllng of the 15 day pertod
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is not a reasonable interpretat,ion of the Commis-
sionf s regulatorY intent"

Id at 28,372.

In response to the Comrnission's citation to 'its 1983 Reho

ilecision in its opinion below, PetitionerE nake two baseless

arguments. First, they argue that the Commission faii.ed to an-

nounce in the preamble to its proposed or current reparation

rules that it intended ,to folLow federal deci.sione consErulng

RuIe 60(b) in interpreting its current default rule. (Pet. Br.

26.J Therefore, they arguer they had no notice of the

applicability of Rule 60(b) cases to t,he proceeding beIow. The

simple ansrrer to that arEument is that it was the Commissionr s

rules that dietated its disrnissal of thei.r appeal. The Commissi.on

discussed the 50(b) cases only to show that it,s decision was

consistent with what the Federal Ci.rcui.t CourLs have hel.d in

analogous circumstances .2al

Next, Petitioners argue that they had no reason to belleve

that Reho would have continued applicability after t,he effective
date of the current rules, because it was rendered whitre the

Commission!s former default rule was stilL in effectn and a new

default rule superseded the o1d one n (Pet. 'Br " 26"\ But i-f

ry/ Sqg, 9:g. Burnside v. East,ern_Air1i.nes, Inc., 5L9 F.Z,d LL27,
1128 (5th Cir. I975).

!.loreover, an announcement in the Federal Register that Fed"
RoCiv.P.60ib)princip1eswou1dapp1ffiof,moti'ons
to set aside defaults would have been Buperf}uous becauee it
r*oul,d have merely restated the holding of t,he Reho ilecision whi.ch
had already been published. rn any event,, trre6tinued reLe-
vance of Rule 60(b) cases under current ru].e 12.23{b} wes an-
nounced by the Commission in Gi.llette v. Republic Advisoglg53l.r
CFTC oocket No. R 8L-728-gf-Z eA
infra. (24a. )
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Petitioners had any doubt about the cont,i.nued relevance of RuLe

50(b) principres, they nee,iled only to look at the language of the
current default rule, 17 C.F.R. S 12.23(b) (1984), which mirrors
Rule 60(b) ltgelf. Moreover, a commigsion decislon rendered

after the current rules became effective on Aprir 23, rgg4, but
before Pet.itioners filed their first motion to vacate the default
order on August 27, 1984, expressly announced the conti.nued

applicability of Reho and Rule 60(b) principles for sett,ing aside
defaults. rn GillgtlEe v" RezuL-lic Advisory corp., CFTC Docket

No. R 81-728-81-710 slip opinion ar 4 (June 15, 1984) (incruded
in the appendix to this brief at Z4a) rU tne Commission

specifically stated that the judicial cases construing Federal

Rule 50(b) *have continued relevance" for setting aside defauLt
judgnrents under the 'new rules.

Thus, Petitioners had clear prior notice of the continued
validity of Rehon and the continued applicabiLity of RuLe 60(b)
decisions under the current, reparation ru1es. Because the com-

missionr s dismissal of Petitionersr appeaJ. was based in any event,

on legislative rules promutrgated and published in February Lggd,

and which became effective in April-, L9gd, at i.east f,ive months

before Pet,itioners became subject to them, the chevron and

Zemonick cases are simply inapposite"U

L/ All Conmiss-ion slip opinions are avaiLable on r,EXrs; FEDSECrrbrarv; cFTC File" uoieoier, they are avairiure f;; ;;bi.icinspection and copying pursuanL to L7 C.F.R. S 145.2(a') (Igg4).

L/ ChqvIgn, followed by the Fourth Circuit ln Zemonlck, declderlthat a judicial declslon construing the apptlcabTE-TTfrT[itlonaperiod for f i1ing a claim crould be appliei-prospectlvJiy only, Ltthe decision: (1) announced a new piincipli oe'iaw, .itrr", 'bi,
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II. PETIfIONERS H+VE WAIVED ANY OBJECTTONS THEY HIGET
rrAvE HAD ON GROU!{_qS OF IN PERSONAM JLTRISDIC?ION.

Petitioners argue at Length (pet. Br. at 27-45) that the
manner in which t,he commiseion eerved them witb Flr. sawyerrs

complaint wag ineufficient, to conf,er pereonal Juriedl.ctton over
them, and thus, they argue that the ALJ's initiaL decision on

default, affirmed by the AtJ!s Septennber 19, 1984 order declining
to set aside the default and by the Commissionts order dismisslng
their appeal, lras a nullity and should be overturned by this
court. rn so arEuing, petit,ioners ask this court to declare the
Conmissionrs constructive service procedure for providing notice
to Commission registrants about reparation claims fi.led agai.net,

them unconstitutlonal. rt is Llnnecesaary for thi.s court, to
decide this consEitutional issue because the Commission clearly
obtained in personem jurisdiction over petitioners when they
litigated the personal jurisdiction issue in their first motion
to vacate the March zz, 1gB4 initiar decision on def,ault, and

then failed timely to appeal to the commission, and thereafter to

overruling clear past precedents or tieciding an issue of firstimpression rhose resolution was not, clear3.y foreshadowedi tztrsourd frustrare the purpose of the rur.e if'appli;d-;;;;olcii"ery;and (3) wourd caqle lnjusticg or hardshi.p u*i&ss ueeiL& non-retroactively. 404 u.s" at L06-07. The chevron court made itcrear that all three criteri.a for applying-a--iffirv-u""ounr*aprinciple of Law musr, be sarisfied Llr6re ir *ooi& ;;e;; non-retroactivity. fhus if one of these crit,eria fails; an.""gg, andhence, Zemonick, is inapplicable
As discussed absve, the hotrding below siNrply did not "eetab_}i?rr a.new principle of raw." rd" it t0e. an&n'there 

-i" 
,r,injustice in trealing petitioneE' the 

".*. as other parties-whopalthough not in defaurt, 'have received an adverse initia:. deei.-sion, and have missed rheir deadline-roi--fiiil;-;n-*iii}.
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on personaL jurisdiction grounds thereaft,er barred the movants

from pursuing that attack in a separate proceeding. In Tinmons

descendants of former property oqrners defended a federal

ejectment action on t,he ground that ln an earller condemnatlon

proceeding they or their ancestors had not been properly

served. the defendants also filed a RuLe 60(b) motion ln the

original condemnation proceeding seeking relief from judgment for
lack of personal jurisdiction. The Court presiding over the

condennation action denied that motion, and the movants failed to

appeal. In declining to consider cLaimantsr personal juri.sdic-
tion argument on appeal from the ejectment order, t,he Eleventh

Circuit in Timmons stated:

If a party puts the issue of personal jurisdict,ion
before a court, whieh then f i-nds that, jurisdictlon
was properly establishedn that decision iE con-
clusive unless reversed on direct aglpeal o . a c

Thus defendantsr motion to reopen the originaL
condemnation judgrment placed the issue of service
of process before a court of proper jurisdi.ct,ion,
and that courtrs unappeatred determination, no
matter how flawed, bars further asserti.ons by
defendants of inadequate notice.

672 F.2d at 13?8 (citations omitted 1 .W
?hus, once a party appears to contest a forurefs personatr

jurisdiction, and Loses, it must timely fiLe an appea3. of, the

adverse jurisdictional ruling. rf no appeal is takeno the lower

2l/ Had the defendants in Timmons fired successive Rure 50(b)
motions in the condemnationlEffiing, t,hey would have lost,their right to appeal in the condemnalion aition, just L{!qe Fetj.-tioners did in this case, and the resr:lt {.n ?immons wouj.d lrave
been the same. Brrrngide v, Eastern Airr.inesmq?. zd L!27, l12g(5th Cir. 1975)1 , 7AZ ?.Zd LZ}i LA6(7th Cir. 1983); Elnf Stonecioher " A2g
F.2d 1089, L09L ( 4F.R.D. 443t 449 (E.D. pa. 1927). 

-
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tribunalr s decision on the jurisdictional issue,

erroneous, is forever binding" petitioners, like
Baldwin and Timmons, were not forced to appear in
forum to litigate whether t,he Commiasion obtalne,it

even if
the parties in
the reparations

peraonal juris-
dlction because of allegedry invalld service of process.U/
Ilaving voluntarily elected to do 8or howevera and upon recelv!.ng
an adverse determination on this issue by the flrst AL,J orrler, as

the Baldwin and Timrnons cases hold, Petitioners were required to
appeal in the manner prescribed by the commieslonr s rules. see

stauffer chemical co. v. FDA , 670 F"2d L0G, r0z-og (9th cir.-
1982) ("stag!!sl"); see arso Montgomery v. RuJnsferd, 572 F.2d
250, 252-53 n.3 (9th Cir. l97B ); United States rr, Consoli.dated
uines r smelting co.r 455 F.2d 432t 440 (gth clr. 1g71)a s. Rep.

No. 752,79th Cong,, lst Sess. (1945)i cf. Unlted St,ates v. ,,,A.
?ucker Truck Lines, 344 u.s. 33, 37 (1952). I{aving fai.led to
have done sor Petitioners have not preserved the issue for this
appeal.

Petitionergr brief devotes a rengthy discussion Lo the
invalidity of the ALJIs september 19, 19g4, and November g, rgg4,
ordersr and the original I'tarc}r, 22, 198rg, order of default becauee
r:f alleged lnvalidit,y of service of the reparation connpralnr upon

ry^^^Fy.Yiltue of Section 14(d) of ttre Act,, 7 U.S.C. S IS(d!(1982) (5alr Commisslon orders awarding reparations aie-not self-
91-forcing- The-party seekinE to enforie a- reparation award rauEtfile a certified sopy of the award ia u.s. niitrict, court. peti-tioners clearly could have used this judiciaf-ioiurn tr-rfrrffu;t;the validity of the defaurt order, nad they not appeared in thereparatione forumr and had sawyer sought to enforce hle awardagainet them.
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them. (Pet. Br. 27-44.1W Becauee Fet,i.t,ioners did nog appeaJ.

to the commission tlre A,LJrs september 19 order denying their
motion to set aside the default, argr.ments about the propriety of
that order and the March 22 defauLt order have not been preeerved

for review by this court, see, €.g", st,ar:f feq , 670 F"2d at L0?-

08, and notes I and 18, suprar Bnd thus should not be considered
by this Court,

This is not an unfair resu}t. I{hen the AtJ i.esued the
september 19 order, petitioners were in a posiEi.on no di.fferent
from a party in any other reparaLion proceeding (includinE non-

default cases) r*ho received an adverse decision and sras required
by the commisslon's rules to file a tlmeLy notlce of appeal.

2E/ _Pltitioners contend that the manner i.n erhich tlre Cornmissl.on
amended its former service ruLe is an irrnplicit admission t,hat itsconstructive service methods are unconetitutionaL. (pet" Br. at40-41) current ruLe Lz.].5(a) (reproduced at l3a) now requiresreparation complalnts to be served by regJ.stered or centl'gtee-
T.il upon registrants at the address designated pr:regene to Rutre3.30f or, if no such desiEnation has been filedr'o*L s,:ctr address
?? yi1I accomplish actual notice to the respondentn* LT c.F.R. g
12.15(a) . Ttrat amendrnent to the Conrnissioni s €orsaer service rul6is consistent with the cornmissionr s ho].ding in waehi.REton v,RgPublig $dvisory corp", CFTC Dscket No. el-sggmeionslip opinion at 4-5 n.B (June tr 0, i-993) ( ineluded f.n the appendixto this brief at,30a) to the effeet that the doet,rine og o6i,-structive ser\riee will not be-app}ied aEairast, unreg$.egered per-sons who have never registered, and who harre not d6sigma&ed anaddress, with the comraission. {'he ruLe amendmene wae-*uo**u"uybecause, while cot'lgress in 1992 amended sect,lon 3.4;€ itte ace torepeal the commi.ssiont s. reparation jurisdf.ct.i.on ag.ai.nseunregistered persons, the commission sti3.1 may e*6rcise suchjurisdi.ction over limited classes of non-u*giSeruni*, -*rr* *uvhave no address designated wi.th the Conrraissl.ors. See" s. nep" ti5o.384, .97th cong . r' zd sess. dg (19E2) ( unreEisr,ered-;ErLiuL aiderand abettors srilr subjecr ro reparaiions-jurtsei*ei;;tI rt**,the quoted language fronn current rule tz":.5{a) ahove carrnot beconstrued as an admission that i.t,s const,ruci,ive eervlce metnoaeas applied to registrants or former reEi.strants is unconst.igu-tionalr 6nd has no bearing on this app6aL.
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Petitioners were not entitled to iEnore the Commissiong s Elroce
ilural rules simply because they had doubts about, the existence of
personal jur isd iction.

This is not a case wlrere a party acting under an lnnocent,

but nevertheless, mistaken belief that a procedure analoEous to

Fed. R. Civ. P. 59 applied in reparations, f iled a rnotion for
reconsideration of the first order refusing to set, aside the

default' expecting the reconsideration moLlon to toll the running

of the appear period. Petitioners crearly filed the second mo-

tion to vacate the default after the time for appeaLing the first
unsuccessful motion had expired.U

CONCTUSION

For

requests

20, 1985

a1I the

that, the

order in

fo regoing reasons, t,he Commi.ssion respectf utr Iy
pet,ition for review of the Comrnissionss August

Sawyer -v. Steiner of MinneapoLis, et aL", CF9C

L/ Thus, the Court should not consider the nanner in which
Peti.tioners were served. 'As Petitionerg have conceded (Fet. Br.2ol, the commission itse}f has not addressed the issue whether
Petitioners were served in accordance with its rr:Iee, &ny such
consideration might require reopeninE the record of thie pro-
ceedi.ng to deterrnine rhether Petitioneree eLaim ttrat, the corr
mission had an alternative st,. Paul address for pet,itionene inits records where actual notice eoul.il have been achieved ta c1ai.mspecifically rejected by t,he AtJ in hi.s l{ovember B, lgg4 order}is true.

And the Cornmission would need to exarnine closetry ireforruation
already in the record r*hich, if presented in testi.moniar form,
cogfd support an inference that petitioners were aware in ApriI
1982 that the filing of the reparation coroplaint was imminent andthat they subsequenttry pursued a course of acti.on to evadeservice of the compraint. _ssg c. R. at 3.93, lg5 (T"etter datsedapril 8, L982, from B. pinko tz lo petitioners warning them ofthe iraninency of a reparations lawsuit, if dispute was not, eet,t,ledexpeditiously, citeil by I'tr. sawyer's counseL in response toPetitlonersr first motion to vacate as not, having Oilng returned
unclaimed, as was all subsequent correspondence).
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Docket No. 82-R.949, filed with this court on septennber 3, !.gg5,

be Cenied in all respects.

Respectfully subrultted,

KENNETH M. RAISLER
General Couneel

Of Counsels WHfTNEY ADAITS
Deputy General Counsel

PAT G. NICOLETTE EDWARD S. GELDERIT{ANNoeputy General Counsel Attorney

!g!!oaity Futures Trading Comnission
2033 K Street; N.W.
Washingtono D.C. 20591
(2021 2s4-9880

Dated: January 23, 1985


