
I,NTTED S$$E O{JRT CE' APPEATS

rcR THE EIGIfit CIRCIJIT

tix). 86-1533

ZICICTE Z. MAIOI,EY,

Petitianer,

v.

R.J. O'BRIEI & A,SSOCIa(rES, IilC., ROBERI
COIISCH, CLIFFORD SPEL{CER ROBERIS, ard
CCT.S,IoUI T FT,IURES TRADI}$G @'&{ISSISI,

Restrrcrdents.

PREIJT.{I}qffi SHIEIIENT

Ttre Ccnrnlssisr had subject rBtter jurisdietion over ttre reparation

proceedirrg belc*.r g:rsr:ant to Section 14(a) of the Oomroaity Brc*rarge Stgt (the

"Act"), 7 U.S.C. $ f8(a) (L976). Besporllsrts R.J. O'Brien and A.ssociates,

Inc., Robert Goltsch, ard Clifford Spencer Roberts, a1-so res;nndents belo^r,

trad atrpealed to the Cqrmissim frcrn an initial decision filed Septenber 24,

Lg8y'., ty a Cunnission Adnrinistrative Lal.r Jr:dge ("AIJ") amrd.ing Petitioner

Zidcie Z. ttalolqg, tlre conplainant belo^r, $I97r7@, plus postjudgrnent interest

ard cmts. i4atolql had cross-ag>ealed the initial decision to the Ccnrnissicn

insofar as the ALf decliled to grarrt prejrdgrrent interest dI t.he €Errxrd. In an

April 2I, 1985, cpinion arul otriler, ttre Ccnrnission n:te,il tlrat lt6a1olql's claims

rrere barr"a-tef Section 14(a) of the Act, t?re tr,tn-year statute of limitations

for re;raration clajrns, rerrersed tie initial decision, ard disnissed tlte

curplaint against t?re respordants. ltre April 2L, L986 order, frsn vitridr this

a14:ea1 is taken, finally distrnses of all claims r,rrith respect to all parties.
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sec{iG.r 14(e) of t}re Act, 7 U.S.C. $ re(e) (1982) vests jurisdiction in

tlris Co:rt to revi*r Ccnnrissisr reparaticr orders. On l{ay 6, L996, Ualoley

filed a petitiryt fior renriqr rrith tl.is -h.:rt trr:rsr:ant to Sectisr f4(e) of tlre

Act gedciry rerrersal of tfre Cqnr[ssion's April 2t, L986, qri-nior ard orrter in

ttris proceedirg. Ilre tr>etitisr for revierr of that order ms tixrely filed wittl

t*ris Ccr.rrL in accordanc.e with tlre requirenents of Seclion I4(e) of the ACt., as

it incorSnrates b1r reference section 6(b) of t.l,te Act, 7 u.s.c. $ 9.

ffitrlEEISI'E

UHE1TTIE{ THE VIEIGII OF TT{E ElIIDEDNCE SIPPORTS ITIE CC T}IISSIObI'S MTERMIIEfIGI
TTnT PETITICbIER.S ctAIMS FDR FRAUXIN,E$IT INDI.trE!,IMU A$ID TBAUDI,LSff ASSJRABSCES

ARE gtRRED tr THE SITIIIIIE OF LIIvIITATIOIIS BrcAUSE PgfITIONm, FAILED TO ffiERCISE
DI]E DILIGETrcE IN DISOO\IERING fi{ESE C3T'SES OF ACTION.

Ar:tlrorities:

Ftlrryr v. lhuser, 673 F.2d 994 (8th CLt- L962)

Kansas City, Mo. v. Federal Pacific ElecLric Co., 310 ?.2d,27L (Bth Cir. 1982)

Bnmo v. United states, 547 F.2d' 71 (Bth Cir. 1976)

Kdce v. Stifel, Nicolaus & Co., Inc., 62O8.2d,134O (8th Cir. 19S)

ffiCFffiECESE

A, Ttre &rnlssisr's Fqxu:atisrs Prooe&re.

Ttris petitisr arises frcnr an order of the Cunncdity Ftrtures Trading

Ccnunissisr ("Connlssiryt" or "CErc") issued cr April 2l-, L986 in tle repara-

tiar preeg$ing, Malolqf v. R.J. O'BriF & Lsqqqiatqs, , CEle

Dod<et No. Rgl-752-A2-LL2. A reparation proceedirg is essentiaIly an dminis-

tratirre actiqr snrenced by a anstarer to re@ver rfimetary darmges sustaind
!

as a result of a registered crcrnodity professional's violations of tlte Ccrr
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roodity Erdrange Act (ttle rtActrr), or arDr ruI-e or order prcmrlgated tlrere

urnler. See CI|IE v. Schor, 106 S. *.. 3245 (1986). At a1I tiJles rele\rant to

t].is aSpeat, sectig1 la(a) of tlre ActA7 u.s.c. $ ra(a),V t"" prorided ttrat

[a]ny persst carplaining of arqr violatiqr of any pr:ovi-
sion of irris Act or arry ruIe, regulation' or order
ttrereurrler ty any person who is registered ' ' ' -rBy, at
ar:nr tine wittrin tr*o lrears after ttre cause of actisr
accrt:ecl, apply to ttre Cornroission . . . Ltor a reparat]-on
awarAl: (@nasis addecl. )

After a repar:ation ocrplaint stating a cognizabfe ctaim tnder t-tre Act is

filed, ard afger 1.t1e reslndents naned tlerein are afforded an oplnrtr-urity to

ansrier the crrrplaint, ttre natter is assigrned to a Csnnission Mminislrative

Lavr Judge ("AtrJ") for a ?rearirg. See 17 C.F.R. $ t2.3t (1981). After

rec-eivirg enzidence, ttre AIJ is requird to renler an initial decisisr setting

forLl his firrdings ard ccnclusions with respecL to liability ana danages, if

dr!f. 17 C.F.R. $ 12.84 (1981), ParLies vfio sustain an adverse initial deci-

sion are entitled to ag>eaI to the Csnnlssion, 17 C.F.R' $ 12.4OL lltg}4l,U

and ultfunately to a United States Oourt of Appeats "for anlr circrrit i:r v*ridr a

heari-ng r"Bs ?reld." Seetion l4(e) of tlre Act, ? U.S.C. $ 18(e) (1982). &1

U Section 14(a) of tlre Act rlas anranded on January 11, 1983, generally to
Iimit ttre class of persans anenable to suit in reparatisrs to persryIs regis-
tered with ttre Ccrrs'nissiort. See Elrtures Trading Act of 1982, Rlb. L. t*f.
g7-44qt $ 231, 96 Stat. 2294-23L9 (1983). Ttris anerdnent did not alter ttre
langiuage prescribing ttre bm-year statute of limitations for rqnration
claine, ard has no bearirrg sr this atr4=al.

2l Rrrsuant to legistative dranges in L982 to Section 14(b) of tlre Act, qhictr
EUcst-antially broadened the Ccnrnlssion's rulenalcing auttority for the repara-
tions program, tle Cuwnission, during the perulenry of ttre proc.eeding belo'r,
arTprxled iis repar.atisr rules effeelive April 23, L984. Because the conpl-aint
rsas fileit prior to April 23, 1984, ttre proceeding belor tas governed ty the
Connissiofs forner ieparation rules, t7 C.F.R. Part 12 (f981), r:ntil tt.e
initial decision'.as rerxjlered. See 17 e.F.R. $ fZ.f (c) (1984). Because ttre
initial deisisr uas rerrlered affi April- 23, L984, the parties' atr4real tlrere-
of to ttre CcnEnission rms governed bf ttre Ocrdtnission's otrrertt reparatiort
rules, 17 C.F.R. $$ fZ.aOf-Lz.M (1986). li&rne of t}]e rul-e changes are ger-
rmne to arry issue pres*tted in this atrpeal.
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firnings are srclusive if sul4nrled try the r*ei$t of

$ re(e) (1982) (incorporating 7 u.s-c. $ 9).
agnall ttre Ocnmission' s

tlp evidenee, 7 U.S-C-

B. !I?re@

1. hoeahnal- Eistorfz.

On l,by 5, 1981, Ziclcie lhlotqg filed a reparatior oorplaint against R.J.

O,Brien & Asseiates, Inc. ("B,IOB"), ffiert Gottsclr, Cl-ifford Spencer Rcberts,

ard RoberL Krenpke ("restrnrx1ents"), alleging, as relevant herer: (1) that

res;:ordents R*erts and l<r:enpke solicited ard acrepted orders for curroditlr

futtrres cryrtraets \,ritf!flit being registered, in violation of SecLion 4k of tlre

Ast, and t5at petitisrer rcLild not harie traded with reslnrdents 'had he hrorin

that Reslnrulerrts RoberLs ard l(rarpke vere not registered with the Cflrcr'

(Certified Recoril t"C,R. "l Docr.aren't No. 1 at p. 212/ $r"r"inafLer, ttre

',petitioner's franrdulerrt irdrcorcnt claim"); arrl (2) tjlat "[rlestrnndents

repeatedly assured . . . [Petitisrer] t]rat he urould rct lose arry nnnq; "so

log as he naintained an aco.rnt wittr restrnrrients, ard did vf,rat he rras

instrucbd." Id. at 3. Tkese assurances \,Jere allegd to be fraudulent and

resulted in sr:bstantial losses to lblolql (hereinafter, t?re '?etitiorrer's

fr:audulent assurartces claim"). Petitidter's curplaint requested $16OIOOO in

aarrages.9

?I Al-l- references herein to ttre Certified Record, abbreviated "C.R.", are
Eollored try tlre doqrrent nurbr, ard thereafter, try the page nwrber rcit}ri:rr the
docqnent o*refg tlre cited naterial fiay be fialnd. For exarple, a citation to
page three of-t]..e mrplairrt \ior:ld be referenced as "C.R. I at 3."

4/ petitioner's coq>laint also scu$rt darnages for alleged wrauthorized
-tradirg, <lkrurning, nanipulatirre devic.es, irprcper order execution, arxl other
office irregularities. In ttre iaitial decidion, ttre Administrative Larar Judge
dismissed these clairs as barred tryr the statute of limitatiqrs or as rragtre and
sg:eanl-at.ive. Petitioner did rpt appeal tlre disnissal of tfrese claims to ttre

(footrrote curtim.red)
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In Setr*enflrer 1981, reslnrdents RfOB, Gottsctr arrl Roberts selnrately

ansrrered tlre curplaint, eacjkr generally denyirg Ptalolq;'s allegatisrs of vio-

lative Or&rct, ard raisirq as an affi-rnative defsrse the trrc-year statute of

limitatisrs prescribed t1r sect'ior 14(a) of tlre Act'' 7 u's'c' $ 18(a)

$976\:! In !,lay Lggz, ttris ratt,er \ras assigned to Mministrative Lar,J Jrdge

William G. Spllill wtro, on Jtne 2, L98j2, ordered lrb'1o1qr to stror cause vtty aII

of tlre clairns stated in his reparatior ccrplai:xt rrere rpt barred [r the t5ro-

]rear statute of limitaticrts. (C.n. 17. ) AfCer ttre prties briefed this

issue, tlre A[,J tryr order dated octes 7' l'9g2 (c'R' 34)' mled t]at $'ith

respect to petiticrrer's fraudulent i:rdtrcenent. arxl fraudulent assurarc claine,

the statute of limitations r^rculd rEt begin to n:n rntil Petitisrer 'lqrls" or

sho.rld harre larcrm" of tf,re fraud-a ratter $ftrictt could not be determined frorn

the reoord wittrcut full develc6rnent at a hearing. Accordingly, Judge Spnrill

determined to permit discovery and ordered a trearisg or these issues'

I{earings rrere treld cn April 21-29, 1983, in Omalra, Nebraska, arxl sr Septenlrer

L2, L983, in Gricago, IllirPis.

Csrmission, a:tl thql are not retevant to this atrpeal'

5/ ffierls also e:nterclained for $I5r293.5O, an afiulnt that Rcicerts

Iffegedfy paid RIOB in April 1979 to cover a deficit in Petitioner's trersonal
i""ot*t.- ic.n. lO at 7.) Ttris cqlrterclaim was ultinately rejecced ty the
AI,f fot tad< gf exridence anI because it qas barred ty tte stat'ute of
il*it-tio,s.--(C.R. 117 at 13.) Reerts did not appe-a1 ttre Ar'J's denial of
tris culrrterclaim to tjre Concnlssion, arxl it is tpt relevant to this al4:eal.

Bespcrrdent ltenpke, an arco:d executive vrftro r,rprked v,tth R$erts at
R.fOB,s Gxirgtor,, NJbr.ska offic"i*lopc.a RrcB's ansrler as his cwn. (C-n-
7Zl. on aprif f , rgel, the Petitionei voh.ntarily dismissed wittr preju<lice
his claims agai.:nst Kreq>ke. (C.R. 74. )
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2. tre AIJ's Irritia1 Deqi+-!qq'

On Septsrber 2!, LgFp,, AL, E)ruill filed an initial decisidl in w?ri& he

fo:nd tjtat i11 April 1978, tlre Petitisrer cpened a no#discreLionary srnr*ity

futr:res tradlirg aeccrint witfr R.IG at its l-exingiton, llebraska lrranch office'

$rdd.r rras o*ned Qr restrnrderrt Gottsch and re.naged try reqnrrlent Roberts' In

April Lg78, ffiert was not regristered witJr tlre Csmissiqr as an associat'ed

person althstsr he vns required to be, see ? u.s.c. $ 6k (1975), ardhe did

not beccne so regiistered lxltil Januarlr 30, 1979. (C.R. 117 at 5') The ALJ

fcr:nd t}at ,,shortly" afLer he started Lrading with Boberts, Phlolql ras rarned

tfrat Rci:erts \iras rot regristered with tle ccnrnissian. Karen Jeffrq;, vftro

ha*iled Malolql's Peavq; C6xtpaqf ac@Int before (arx1 after) his cpeni^trg 1is

RJCts aecoxrt, gave hirn this infornation. Id' T?re jurtge also fo:rld that vilen

l4a1o1q1 asked Robsts ab6r1t his registration, Rob*Ls told hira tlrat he r46s

regiistered, brt tlrat a registratisr cardt had not yet been issued to him ty the

Conmlssion. The AIJ credited ltaIolryrs tesLinprry tJ:at he did not acLually

disover tl6t Ecberts r*as unregistered rmtil tre spoke with a Lirxla Etazier

(not flrtlrer identified) in septen$rcr L979. (C.R' 83 at 4O5.)

Ihe Ar,J concluded tlrat ltalolqg's claim for fratd in ttre i-nducererrt \,rcxrlcl

thus be barred by ttre t*,o-year st.atut'e of limitntions if, in the exercise of

&-re diLigence, he crcnrld tranre discovered RcberLs' norregist:atisr before l{ay

5, Lg7g. The ju-lge fiound that Petitioner did nct fail to qcercise &re dili-

genc€ becauser after receiviry ttre warning fron Jeffrqg fut Rcberts' 1ad< of

registration, he asl<ed Rc*rerLs abCIrt his registration, *ro told Petitioner tre

tas reg[stered, The judge ruled t]at Petitister r*as entitled to rely on, liftat

the ArJ beliexred to be, ttris deceptive statenuerrt frcrn Roberts witho.lt dredcing
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wittr ar&/ ogher source. Acordinr3ly, tlre juclge nrleil t}at lb}olqE's cause of

acLion for fraudulerrt irdrrcerrent aerrred irt Septerlbet L979 vfien tlere vras

actr.lal discovery of tlre norregistration, ard, ttrerefore, Petitioner's iEjhrce

nerrt el-airn rras rpt.tinre-barred. Pirding: (1) that RcberLs' norxlisclosr:re of

tris r.urregistered status arrl tris sr:hequent misreSrresentatisr with respect to

drat status v€re naterial-; (2) tfrat Petitisrer cqfld be presured to have

relied on RoberLs' al4nrerrt registered status; ard (3) t-Lat reslnrdents had

rpt shorrr that Petitisrer lu3:1d have invested with res;nrdents even had he

kncgaa abort RoberEs' lad< of registration, the judge mled that reslnrrlents

fraudulently indrrced Petitisrer to cpen his RJOB acco-Int i-n violatiqt of

SecLion 4b of the Act, arrl a*arded Petitioner $19717@, ?ris cut-of-lndcet

losses.

B. fadhrl€nt Asstnas CLaiB.

the judge fcund that Fhlolqg @an trading his personal accctrt (ttre

"Fialoley acccr:nt") dr a "gte or trrD oryrtract" basis in April L978. In early

Jgne 1978, lblolq1 noticed r:nauthorized trades in his accqrnt, i:rcludi-ng cne

sr.rch trade for t'en cattle cryrtracts. When Petitisrer ccnplained, Rdcert-s said

that the Lrades $ere a mistd<e ttnt wcrrld be rectified. After the l'h.Io1qg

accqrnt sholed npre r:nauttrorized. trades (not specifically ident'ifieal bDr ttlalo-

L.tl9/ , it *r=nt into a deficit nargin status.? Petitisrer rmde additional

9/ S-ee c.R. 82 at 27b75i c.R. 83 aL &2.

7l A ccnn:ditlr crfstcfirer generally rmkes an earnest npnqf detrnsit hrcrsr as
r5-nitiat narginr " at tlre tine fi.rtures contracLs are exesrted for tris ac-
ca-xot. If tlte crtracts decline in rralue, ttre custsrer rIBy be required to
delnsit additional fr.trds ("naintenance nargin") to keep sufficient equity i.rr

tris acccn:nt. Ao accorrrt r.urld be irr a "deficit rargin status" wlrenever tlre
acmxrt equity has durindled bels* tlre rraryin requirenents of tris brd<er' In
such a si{rntion, t}'re o:stoner t1pically mrst neke a naintenance rarg:in
deposit or face liquidation of his futures 6ntract"s'
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cash delpsits into tlre acsrrrt to rtet rargin oalls, u;ur receivinS assurances

fron RdcerLs that t.lre affirnt \,rcn:ld be "taken care ofr" ard tlrat reslutdent

Go,ttsctr t*culd trade lh.lolry cut of trin Ieses, anil 6'rld do so in "sle day"-

fr:t anly if Fhlolqg lelt bberts ant Gottsch tsade his acccurt as tJ:ql sar fit,

rmde nargin detrnsits as necessarlz, ard dtid rrt cuq>lain. (e'R' 117 at 6; C'R'

83 at 372-73.\

1l1.crn \>ril 1978 tfrro.rfo January Lg7g, Petitisrer nade cash depaits into

ttris acccnnt totalling $191,OO0. {tadi:rg tas discqrtinued in Jaru-rary rrith a
0

deficit of g15,2%.#. In April 1rg7g, bberLs credited Petitimer's acoo:nt

trigr ttre deficit *,9 ard t5e t4alolqg account restmed tradirrg u:til Jure

1979 vtren it vent into deficit ard' sas c1med. lhlolry rmde sre d&itiolal

nargin delnsit of $5,0O0 beLvieen Atrri1 and Jure 1979' (c.R. 82 at 257-58.121

TLre AI*l found. ttrat !,talolq;'s out-of-trnd<et loss for t?ris aeo:nt 'ra's

$167,8r5.50.

Ttre ALJ also fo.urd that in July 1978, bberts arxt Malolql cpened a joint

accannt urder tlre nanre "l1lr. Z's l"leatsr" as a bet between trhlolry and R&erts,

as trnrtners, and Bonnie !,h1o1q; (Petitioner's wife) and restrnrdent Kreng:ke, as

partners, as to wtro cqrld nalce rore Esrey trading+rith tlre wimers receivirE

steal< dirxers. Ttre origiral- tnderstanding behreen lhIolq; arul Roberts r,as

that thqg hrere to trade 6rrte cryrtract per day. Soon, hcr*ever, RdcerLs traded

as rr6ny as ten contracts a day. l4a1o1qg testified tlrat he aoquiesceil i:r tl.is

detrnrLr:re frcrn ttre original urxlerstarxlirg because bberts represented to him

g/ RoberLs t-J*ified at one point that he csrsidered t}.is a 1mn to llhlolql-
TC.A. 84 at 629.., At arptfrer 1nint, he testifid tlat lre believeil tlrat the
credit rein*mrsed Petitioner for RoberLs' share of the delnsits into t}re !&.
Z's tteats acco:rrt, uihickt is discrrssed in ttre, follo*ing te:<t. (C.R. 7O1.)

g/ Iyris g5,0OO was ultirnately lct tlrrou$ urprofitable Lradi-ng vtren ttre
E".cr-nrt rras closd in June 1979 with a $3,659 deficit. (C.n. 84 at 699.)
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tjrat ?ris abifity to recover lhloIq1's losses deperrted r4nn this increased

\r1111ap of trading. (C.R. 82 at 25O, ) Petitiorrer srtinueil to satisfir tJre

mrgrin calls for t}is ac&lnt, *rich 1Es traded tlrra:gh Octdcer 1978 (G' 87 at

L227-29, 1231)g \5o$rant the life of the W. Z's lleats ac6,Int, ltlalolry

rade detrnsits of 942,584.50. I[?re AIJ fonrd that RoberLs gave Petitisrer

$12,?OO as a trnrtiorr of Rcbertsr share of tlre acecn:nt (C.n. 117 at 7), so ttrat

petitioner sr:stained cgt-of-lndcet losses of $291884.50 in tlre Ftr. Z's lbats

accqrnt.

lttre AIJ csrch-rded that Roberts' assurances that tIrc !4alolq; aco:nt

losses u:ul,it be aorrected were "false" ard "operated as a fraud to keep

t.,talolqy in tlre narl<et as a trder,' ir1 violation of Section 4b of tlre Ast.

AlttrouS the jrdge fanrd t}at the "losses vrcre of cGlrse knorrr urell be]'ond the

til3-year lirnit . . ." (c.R. Ll? at 14), "Robertsr assurances viere nade in a

rrEnner vtrLigrt prevented l'la.lotqg frcm xeJcing furttrer irxariry or seeki:rg

pense. " g. at 18. the judge, reasonilg that "[d]iscorery of t]re fraud e*d

I,pL be nade itr:rirrg tlre periorl of alleged reassurancer " f1! at 14, cstclu<led

that the tldo-year limitations period raas tolled r-nrtil the lhIoIq, acoornt l€s

closed in Jr:ne 1979. Because Petitisrer's l4ay 5, L981, relnratior claim reas

filed ririthin trdo !,ears of the lhlolqg accqrnt closing, tl.e judge mncluded

tl.rat it raas rpt tinre-barred, and aurarded lh].o1qr $197,70O (his csr*rined cut-

of-lndcet losses frcrn tlre tvo acco-rnts) plus lnstjudgrrent i-nterest and crosts.

A11 parties atrpealed ttre initial itecision to tlre ftrmission. The respon-

dsrts ctral-terged, inter uli=, the ALJ's csrclusion t?rat tlre fraudulent as-

suran€s arrl frauflulent i:rducenent clairs were rpt l:arrecl by tle statute of

Iimitatisrs. t4alotqg ag>ealed frcrn ttre AIJ's determination not to a,vard hj.rn

pre jr.dgnent interest.
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Oo atr4rcal, t1,p Ccnnrission, while adcpting ttre relerrarrt credibil-ity

finli-nEs ty tf.Ie AtJ, reversed the e[,J'S osrclusion that t]te limitatio:s prioil

vuas tol-lect for petiticner's fr-audulent assurances ard irducefiEnt cLafure until

Jrxre 1979 arul Septeirber 1979 respectively. rltre ocrmission fqlnd that had

Ittatolqg exercised reassrable itiligence, he csrld have discrcvered tlre existence

of tlrese claims at least ty t}re faII of Lg78., ruall- in advance of lthy 5, L979,

tvo years preilating tJre filing of his carplaint. Acrcrrilirqly, tlre knnlssisr

rulecl thal petitioner's frauil claints rrere barred by t].e statute of limita-

tiqls, reversed the initial decision, anal dismissed ttre ccrpl"aint against

res;nrrlents. {he Csrsnission declined to reach t}re rerits of Petitimer's

fraud claims, ure reslnndents' <lefenses ttrereto, and Petitisrer's aSpeal of

the denial of prejr-dgnent interest. (e.R' L42 at' 2'\

In assessirg t5e tineliness issue, tlre &rrnission dcserved that urder

Section 14(a) of tlre Ar.L, 7 U.s-c. $ r8(a)

a cause of aclion for fraud accrues aryl the t]rc-year
tine period loegins vftrel.t ttre curplairnnt discozers the
fraud or in tJre exercise of reasonable <liligence should
have discozered tlre fratd. fl:e limitations perioil
begins to rr:n not when ccnplainant 'lcecstes a$Jare of all
of tlre rrarion:s asl:ects of the alleged fraud lrrt ratler
tas soon as t;re curplaisant] shanld have disaovered t11e

general fraudulent schene. " The statutory period &es
nort avait ccnplai^narrt's "leisurely discovery of the full
details of ttre alleged sc'hste. "

(C.R. 142 at 7.) (Citatists crnitted.) the Ccnrnission ruled tlrat srce the

res;nndents raised the statute of limitations as an affirnrative defense, ttre

b:rden vas on l4alo1ey to shcrr that he exercised reassrable diligence in

seekirg to-iearn tfe facts tfiat qDuld trrcover the fraud. (C.R. 142 at B. )

Ilre Ccrrmlssisr also fourul, hc*$ever, ttrat, given ttre circrxrstancres of this

case, t?re result wer:ld rrt be different erlen if ttre hrrden had been shifteil to
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the restrnrdents to shcg ttrat llhlolq; failed to exercise reasorrable dili-

gence. (c.R. L42 aL I n'11')

A. Be,titiu!ry's Frarfrileot. Irr&rffi Ctairo'

Ttre ccnmissisr agreed with tlre AIJ that vihen !/hIoIqr ryened his accqmt

in April :Ig7}, tre had rc &:ty to irqui-re r'tretj,er RoberLs vas registered' the

conmi_ssitrt arso agreed with tlre Ar,J ttlat early on vtren !1a1oLqg was rrarned lryr

Karen Jeffrql tjxat Robtrts lrBs r-nregistered, he had a duty to ixqLlire abcut

&'berts' registratior. Arthough tlre csrmissiqr also agreeit wittr tlre AI''J that

PetitionersrjbsequentlyrradetJratinquiry,ttreocrrgr[ssionfoundthatttreAIJ

overlod<ed a critical fact-1@ Petiticner irrquired' Petitisrer' in ?ris only

testirnrrryr on Inint, csrceded that he nay not have i-rrquired rmtil Januarlr

Lglg. (c.R. 83 at 41O, ) Itre ccnmissior: determlned Llrat Petitioner faileit to

exercise &re diligerrce t1r rrot' naking his first i-rqrriqE abcrrt RoberLs' regis-

tratia.r r.ntil ei$rt ntr[lths after lre was vrarned abort it' And' because Rdcerts

becare registered on Januarlz 30, LgTg' ard I'4a1olqf did rot irquire tntil

Janua4r Lglg, Roberls' staterrent abcut regristration nay have lEen true' (c'R'

142 at 1O.)

TLre CsrcnissiOn determined ttat Petitioner also faileat to act with chre

diligence ty rEt askirg scrlEd.le olher tlran (or in additisr to) Rcberts' the

very subjecL of tlre varnirg $ft1sn l4alolq,r suspecte,il of placi-ry rxrauLtrorized

trades. (C.R. 142 at 9. ) Ibe Ccnmissim further reasonerl tf.rat "Malolqr had

anpte q>lnrbr,nities &:ri:rg t.he sumrer and fall of 1978 to veriflr Roberts'

status tf.rro-ggr Rffis, Cottsch, RIots and/or tf.e CEIC.I' (C'R' 142 at 9-1O' )

Ttre Ccrrrunission also rctd tJrat urlike ssre otleer ilrcre curplex frauds,

,,cne telephcrre call mi$rt hatre sufficed to LtrIravel" ttre a11e9ed deceit as to

registration. (C.R. 142 at 1O n.13.) Thus, the Csrrnission corrcluded tfiat
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Petitioner failed to sh*I tlrat he sercised reasonable d'iliganc'e to discotrer

ttre fnud, ard tlrat his clajm for fraudulerrt indtrcenerrt rxas barrecl try the

statu;Le of limitations.

B. Fetitias'sral&}@

berts had nade tj1e initial assurances to Malolql aboA rectiflrirg tfle

aecq:rrt leses in Jr:ne 19?8. (C.n' 82 at 274') By SepLenflrer anl Octcber

1978, lhlolry had acco1:nt loeses exceeding $loo,ooo (or q'ret}1ird his net

ucrttr). (c.R. L42 aL 12-13. ) Ttre Oannission reasoned that ty that tiIIE

"Petitioner l<Ils^, or reasd.ably sho:ld trave ]o:gran tf]at Rcberts and Gottsch

cculd nr:rt 'trade him qrt' of his lcses as pronised"' Id' at 11' . And' ttte

csnnissisr fqrnd, ,,a reasonable trErstrr in Petitiolrer's lnsitisr r'o.rld rEt tlErve

believed for a period of c|.te year RoberLs' contimpus assurances tlrat acco-rnt

loeses vnrld be 'taken care' of in 'otrle day."' Id' (citatiurs cmitted)'

Thus, petitioner ras fcnrnd to have failed to e:rercise dre diligence try cur

tinuing to rely C.r t-trese assurances beyord t].e fall of L9'18'

In ddition, t6e Ccxrwtssion for:nd that l,lalolqf 's failure to srercise &]e

diligepc.e ,aas also densrstrated t4f his failure to veriflr Rc*>erts' assurances

with F.]OB, or Gottsctr--"tlre 1rery person r^tro, with Rol:erLs, vBs sul4Dsed to

rectiffr lris acccr_mt.,' (e.R. 142 at 11.) Trrleed, tlre Csrmissisr reasoned,

petitioner s?16pld have been suspiciors because RoberLs varnd trim nc't. to tilk

to Gotstsc1.. TLre krmissiur recoginized that a sirqle teleljhane call to EUOB or

Gottsch ccrrld have reveald the fraudulerrl nature of tlre assurances. Id. at

L2, Inste4$, the Carnissisr cu'rcluded, 'tlalolql transformed Rdcerts'

assurances into an qtrnrtunity 'to play ttre market with inqrmity, only

repudiati-rg tlre trades in questiqr if thqg firnlly becane losirq psi-

tions. "' Id. at fZ (q.p!iog ?htters v. trcr*son lttC(inno4 SgglIiligEri!9',
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lo,rrrent Transfer Birrler] Ccr[Il. ntt. L. Retr). (Cffi) tr 22,329 aX 29'577 (GFlg

Alrg. 21, 1984)). Affirclfuqly, tle Ccrnnission reversed ttre ILJ's c6clusion

that disccrery of this cause of action- 6ild nct reasorEbly have been rade

dr:ri-rg tf,re trnriod qf t}le assurances. the osnnissiqr dcserrred that

[n]o triggering enrent ocq:rred in Jr:ne [1979] to alprise
lhlol-qf ifiat nOceres' assurances $iere false. l{alolqg
sirpfy. cleecl tris acso-nrt j-ro Jr:ne [1979] ard the AIJ
arlcitrarily fo:rd that that tns fien his cause of acLisr
accrrred. -(c.R- 142 at I3.)

Because tre failed to rrBl<e reasonable irquiry abo:t kberts' assurances by the

falI of Lg,t}, the ccrnnissio,r ruled tlrat Petitisrer faileil to sho't tlnt he

exereised &re diligerre in discorering tf.is ctajm, a!}l tlrerefore, it tas tijttts

ban:ed.]E

ftris atrpea1 folIoiled.

ARflI'EBIT

EE @{IIISSIOI{.S @NSIISICNS 18tr PETTTrcI{ER.S GAN'E
ffi. FRAI'ilIXNT INDTTE{ENT AND FRBI'DIII.8NT ASglRANCEi

ARE BARRED EY 'IfE S.TA:II'IIE c' I,IIII:IH TCITS Is g'PrcfUED

S]T lgE TEIGET CF EIIIDE$EB

I?re Srcper scq)e of judicial rerzis*r of €IC retrraration orilers is nar-

rcFr. Section G(b) of the Act, 7 U.S.C. $ 9 (1982), as irrcorSnrated try Section

r4(e) of ttre Act, 7 U.S.c. $ 18(e) (1982), Irorzides tfrat ,.t?le finailqs of t}e

ccnrnission, as to ttre facts, if sulrynrLed ty the veight of evidence, shal1

. . . lre co.rclusive. " Ae, this Cotrrt has recognized, in revieurirq ttre Comnis-

sionts reparaLiaT orders, ttre courts' ftrncLisr

is scnettdng other t.tEn tlEt of nectranically rereiglrirq

1:o/ Ttre ccrnnission also rpted that l{alolqf lFve "no plausible erplanation vtry he
_---t
1,,aitsl to file his retrnratians ecxq>IainL r:ntil lhy 198I'" (C.R. L42 al 10n.14.)
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the evidence to ascertain in chic?t direcLion it pre
lnrderatesi it is rattrer to revisr the reoonil witl. ttre
purlDse of determining \*rettrer tlre finder of facL va.s
justified, i.e., acLed reasmably, i:r concluding that
tj:e eviderrcF, includi:g the _denrearpr of ttre witnesses,
the reass:able ilferences draun therefrcrn ard oLtrer
pertinerrt circr:ngtinces, sull[Drted [the] finli:gs. "

Elrsr v. lhuser, 673 8.2d,994, L0O5 n.17 (8th cir. 1982), quoting Haltmier v.

c g, 554 F.zd 556, 560 (2d cir. L977).-1!/

"If Ltre evidenae of record is srrc?r tlnt it sul4nrLs ilconsistent infer-

ences ard conclusions, t:tre oo:rts m:st defer to administrative droice."

llneces Cannty Navigation District l&r. I v. I€, 574 E.2d 1055, fO53 (stl: Cir.

1982)1 c"€rt. denied, 459 U.S. 1035 (1982) (citirg Illinois Central Rai}noad

Co. v. Norfolk t Western Railway 6., 385 U.S. 57, 69 (1966)). And vtrere, as

here, the inferenc€s to be dravn frcrn ttre record relate to stanrlards of

diligence alplicable to ocnrrDdity crrstorers--natlers lnrticularly wittri-n the

agenry's experLise, ttrqg are entitlet to special deference b1r the revia,uirg

ccr.rrt. Ee, e.9., NLRB v. Bnodcs &lrera Inc., 691 F.2d 9L2, 915 (gtfl eir.

I9B2)i Penasqraitos Village, Ine, v. NLRB, 565 f.2d LO74, 1079 (gth Cir. 1977).

L/ In his a14:eal brief (eetitioner's Brief f "Pet. Br."l at. 15-15), Peti-
Elurer argues t}rat if this Ccn:rt should reverse tlre Ccxrmission's April 21,
1986 order ard mle that Petitioner's trilc fraud claims are rct barred ty tlre
statute of limitatiors, the @:rL should affirm the AIJ's avard of $197,7ffi on
ttrose claims because, acording to Petitioner, ttre Ocrwnission adqgted ttre
ALJ's firdings ard conclusicns arxl ruled tlrat, h.tt for tl"re limitations defense,
Petitioner ueuld be entitled to t}re $197r70O arrard. This is not tJre case.
Ttre Ccxrmissigl expressly declined to readr t}re nerits of Petitioner's fraud
claims, tlre reslnrderrts' defense of equit-able estqpel, or Petitioner's argu-
rerrt that he sho;ld noL harre been denied prejudgrrent interest. (C.n. L42 aL
2.t Accordingly, if ttris Court reaches a different corrclusion qr tJ.e s:tatute
of limitatians qrrestion, tlre alpropriate course vculd be to rermrxl ttre pr*
ceedirrg to tlre Cuunission to enable the Cormission i-nitially to carsider tfre
nerits of Petitiffrer's fraud clairns, reslnrdents' defenses, arr1 tlre pr:c6xiety
of ttre ALJ's denial of prejudgnent interest.
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A. tre hi$rt Of tre Eridene Sryports ftre Ocmissi-m's
krclrrsitrl Itrat fhe Rr&r Of Estalrli*rirg Drc
oifiqerrc Remineit glith I?re Petitisren.

In Orriler of Railroad Telegrapl:ers- v. Railuay Express Ageney, 321 U.S.

342, 34849 (f944)r. ttre U.S. S:prgre Co-rrL clcservd t}at statutory limitatiqls

periods are designed to prcrote justioe ttrr preverrtirg the "revivaL of clairs

tlrat have been allored to slttrr0cer wrtil evidence has been let, rsncries have

facled, and witness,es have &isatr4:eared. " @nizant of tJ:is plclic
poliqf bdrinl statutes of limitations, Gr.rrts have nenrertlreless recogndzed

that, in limited cirornstances, statutory limitaticns periods shanld be tolled

so t-ong as rilefrardeil lErties rsnai-n i-n igrnorance of tlreir cause of action

tlrran$n rp fault of their cnnr. &g., Bailqf v. Glover, 88 U.s. (21 Tfall. ) g+Z

(1874). Accordirgly, it has becone vell-settled tlrat the limitations period

il fraud cases does rpL begin to nar r.mtil the frarxl is discovsed, or utrnn

reasonable i:xpiry, shanld have been d.iscuzered. Harris v, I}oion ElqgPjic

Carpar&r, 787 F,2a,355, 35O (8th Cir. 1985); Buder v. tlerrill L)mch, Pierce,

Ferurer & Smitfi, 644F.2d,6%), 692 (Bttr cir. 1981) ("Rrder"); Vanderboon v.

Sexton, 422P.2d,L233, t24O (8th Cir. 197o), cert. denied, 4oO U.S. 852

(Lsl}j.g
As ttris CourL has recogrniz,ed, the standard fior v*rat c-mstitutes a reasorF

able inquiry is an objective one, i.e., "[w]hat facLs lurld alerl a reasonable

person to the gnssibil-ity of vrro'rgdoing? " I(c{<e_y_:__Q!i{gl,-_Ni_ql411s__i_ qq_r

Eg., 620 8,2d.134O, 1343 (8th Cir. 1980) ("Ibkg"). rn.H<e, rtre Eigfirr]r

Cireuit stated:

Investors are r:ot free to igrrore 'rnrning signals qhictr
viarld cause a reasonable person to ask questiors, brt
nust "exercise reasonable diligence in sed<ing to lern

g Accord l{cod v, Grtrrenter,
Tzt

t

lol U.S. 135 (1879); Bai,lqf v. Glover, 88 U,S.
(L874r.
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tlre faets fiich tpuld disclose fran'd ' ' ' ' [fJhe
statub' perioa does rprt. ava.it atrpelS.arrt's lei.sr:rely
discc'e.Y li*tt furf aeails of tjre atleged sche$e.''

Id.. (citatisrs dnitted.) See atso BtggI.' ilA F'?A aL 642'

once the defsrse of statr:te of lirnitations is affirrnatively raisd' ffle

hrrden is o,r the orylairnrrt tO shcw fut he exercised reassrable diligence in

sedcing to learn tf.re facts t]]at wruld r:ncover t}e ftaud' E'9r sd< v' AVisr'

I!9., 5?3 F.zd 685, 6% (lst, Cir. I978)i Klein v. Ekrrer, 42t E.zd 338, 343 (2d

cir. 1970). On appeal, Petitioner asserts (pet. w' 2*29) tt}at reslrndents

conc-ealed facLs t,tBt vu.r1d have enabled him to discover lris causes of action'

ard therefore, tre argues, he shculd be e:<o'rsed frcrn nEkiJxg arryz dr're diligence

sho*ing. In so arguing, Petitiqrer relies uIDn a doctrine' not folloleil by

this ard other circuits (see note 13, infra)' that relieszes tlre cotplainant of

any duty of exercisirrg dr-re diligence urtrere fraudulerrt concealrent is slrolrrr,

ard tJ*rs torls the lirnitations perioil urrtir his actr:al d.iscqzery of tire cause

ofaction.Ee,*.,Tcrrerav.C,alt,5I1F'2d5o4,510(7thcir.1975)
(.E*ggl.)'RoberLsonv.seidfiBn&Seidmn,609F.2.l5B3,593(2dcir.

Lglil.E! Brt tl.is Co:rt in t<ansas city' lto' v' Fetleral Pacific '

13/ Like tlre Ei*lth circuit, -e Bry? "'--ei!*,?t*|:l -71':''urll lt*#'. iil;),";;'XJ;;-;it ,-'-lla ic co" 3r0 E'zd 27L

rArh ci r- 196rT . mleit that(8tlr cir. L96tT, mleit that
\crLtr ur. L'vLr, __l - ^e _ ,-_L-_: .

pr*r of eonceaturent des rFrelleve.qt :ryll$t-:fi *:L= ?:":-?:Hfil;#"";-i-u',"r, ttre concearnent-ig.*" factor P:tr T:*3-I i*liP;::#;';1;ii;;;;'&1;'".*i;i;a L di*"o,.' the-. lpurl wrthln u''":ITg
ffiil?;iJ*"-;i ;Lil61i^g-1 l=k ".r^glt *:itr::;,,,P*ip1!u,, ala E.zd LL22, 1128 (5tl1 Cir. ig8?l-(':

Cl€III€(lr tJ= v. P '

{{* ,1.,e dftnission crcrrectly cilcsenred, -hahre$ef

thesplitint}reeircrritsraybrroreillusoryt}nnreal
obecause in the cases fotl0ring t}e Tcnera rule" ttte
acti6n.rs of defendants h,ere s#Lr ttiat@ilreasonably
dirigentplaintiffsvpuldrrcthavebeenprtonnotice
[of irre e]-stenc'e of their claimsl'

(footrrote c€ntiilled)
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310 F.2d 27L (L962), atr4nrently tlre first Eigf*h Circuit cpinion addressi-ng

ttre frauduterrt cmcealrlent doctrine, adopEed a different wier.r, statlnE:

[W]e holcl that ttre ftauilulqrt csrcealrent deLrine is to
be read into the statute of limitatisrs so that . . .
the limitation perioil @ins to n:n frcrn ttre tine that
pfaintiff tlf the exercise of reasonable diligence,
discovers or shcr:ld have discorered the cause of ac-
tion.

31O F.2d aL 284. Similarly, in Bnrno v. tl:ited States 547 F.2a 71 (8tn cir.
L976), this Co:rt recognizeil that

"the docLrine of fraudulerrt csrcealnent ccnprelrenls t:lo
elenents-tlre use of fraudulstt neans ty the pa*y who
raises ttre ban of ttre statute ard srccessful ocncealnrerrt
frcrn ttre injr:red;Erty" . . ffi
to a claim of fraudulerrt cstcealnent as a basis fcr
toffirg ttre tr=rioil of limitatisrs is tlrat plai-ntiff knew
or the orercise of dr:e dil co:1d have }mq*rr
thal a cause

547 F.2d aL 74 (citation snitted). Egq_ also lEltrar pouftry Co. v. Ucreorr

Norrrrich Prodr.rcts, Inc., 52O F.2d 28i9, 294-96 (8th Cir. 1975), eert. denied,

424 V.S. 9LS (1976) (applying duty of due diligerce notwilhstarrling

Plaintiff 's claim of fraudulent csrcealnent). Thus, it is raaelt established in

the Ei$rth Cireuit tlnt fraudulent cronceabrcnt does ncrt relieve a plaintiff

frcrn the duty of exercisirg reasonable diligence in discoreri-ng his cause of

action.

In arrlr event, exren in circuits follo*irg tlre Tcnera n:le, "ttre doctrine

of fraudulent concealrrErrt des rrol csre into p1ay, rtlnatever the lengiHrs to

vt?dch a deferxlant has goe to csreal tlre rrorgs, if a plaintiff is on rptice

of a lnLential- cIaim." IloErssr v. Wilsonr 737 F.Zd 1, 35 ard n.1O7 (D.C. eir.
1984), eert. denied, 1O5 s.Ct. 1843 (1985). As Ure Ccnwrission found, lhlolq.z

clearly had notice of bottr of tris Snterrtial clairns by tlre fa1l of 1978, at

C.R. 142 at 11 n.16 (E:otig. Can5jcellr 676 F.za, at 1128).
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least brearul-one-half years before filirg his crarylairt. liblolry vas tarneal

br Karen Jeffrry tlrat bberts le.s unregristered "rigfrt after" he began trading

vrith RfoB arxl Roberts i:r April 1978. _By the fall of 1978, lhlolq1 had rpLice

that Sertsr assur.arrces r,rcr:ld prcbably rn't. be fulfilled, after tlre asstrans',es

went r:nfulfilleit for a perioit of three rprrtlrs dr:ri-tg $*rich PeLitiqrer

accrrn:l-ated losses in exoess of $1OO,000--or a ttrird of his net irffitr.

8es311"", as discussed belo^r, ttre record fufly sug4nrLs tlrese findings, t*re

fuLrine of fraudulent onealnent is ufrrolIy irapplicabte to this proc-eectirq,

ard tlre hrden of establ-ishing &:e diligence in discovering ttre frard renrained

with Petiticner.-}4

B. :ltre Omui-ssi.sr's Omclusisr That Pet"itim Eail.eat flb
Estalrli*r Dre Di].igerrce In Discoverirrg IIis Claim Eior
Erar*rl.errt lrr&rcerrerrt Is S+Xnrted Etr tre l$i€trt Of Ilre Evidene.

Ttre Ccnrnissiqr fcr.rrril ttrat t"h,lolq; r*as varned Uf Karen Jeff:rqy ri$'tt after

he bqan tradi:rg with B.IOB tfnt Roberts vas not registered, and tfrerefore &:e

diligence reqr:ired lvhlolqg at that tfue to irxluire into Roberts' registration

status. I'h.lolqy's only testinony curcerni:g tte timing of such an irquiry ras

that he nEy rnt. have irquired abcnrt Rdcertst registratisr r:ntil lnssibly
January 1979. The Ccnsnission csrcluded that this irquiql di<I rpt establish

due diligence jn disevering tlre fraud, becauser aside frcrn its untineliness,

lhlolqg irr4rired urly of bberLs, t-lre very sr:bject of tle rerning, r*rose

c?raracter had already been called into question by unaut?orized trades, ty

y/ Because ^$re drctrine of fraudulent cqrcealrent has rp aSplieation to ttris
firoceedirg, eetitiorer's alternative arg\fiEnt (Pet. Br. 19, 28'-29), nade in
reliance r4nnHobaon v. Wilson, 737 8.2d1,35 (D.C. Cir. 1984), cert. denied,
105 s.et. r843ffi b:rden mrst shift to the respord#EltolEo6
tlrat lthlolqg failed to exercise &le diligence in diseoizerirg his causes of
action, m:st also be rejected. Ard, in arqr levent, as the Ccnmission
reqnrized (C.R. L42 aL I n.11), tlre result rrsculd rrot trave been different erren
had the b:dlen been shiftd to ttre respordents.
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unfii.Ifilled assurarrces of acco.:nt orretion, and by sr:spiciors tarnirgs to

Ih1olry no6 to 1.alk to Gottsch or RIOB. And, the Canmissiur also fcrmd,

!hlolq;. s fail:re in tlre sprttrg ard. stnner of 1978 to attengrt to ask Gottscih,

p,rqt, or ttre Ccnrnissisr, abcut Rdoerts' registratior hi$r1i$tcd hi-s failtrre

to enercise &:e diligence. (c.R. 142 at 9-IO.)

In c?rallengirg t?re knnission's emclusion, lhlolqf argues: (I) tlrat

Karen Jeffrq;'s testinrcqE is rmor-ttry of belief and ras inprecise abcut tlre

timing of trer varnirg (pet. W.2A,2O-2L n.6); (2) that Petitimer "prdcably"

asked RoberLs abcr:t his registration status ructr earlier tlran JanuaQr 1979

(pet. Br. 24); (3) tlrat r*?ren tre received ttre allege,il warning, Malolry had just

carurenced frrtr:res trading for the first tiJre in his life, and tfrere is rp

evidence that he tfren unlerstrod t*re signifieance of CFIC registration (Pet-

Br. 26); and (4) that, in arrlr etrent, due diligence did rot require lthLo1ql to

ask anyorre oLher tttan R&erLs abqrt Roberts' registration (Pet. Bt. 25-26).

In fin6.ipg that Karen Jeffrqg did rarn Petitioner strortly afLer he @an

traclirg with R;Cts and E6erts, tlre AIJ rade a credibility determir:ation based

on crxrflicti:q testi-nony. Jeffrqg testified ttlat she definitely larned

th1o1q,r tlrat bf:erts vas not' registered r*ittr tlre CH[E. (C.n. 83 at 537-38.)

petitioner testifierl ttrat no varning abo:t RoberLs' lad< of regiistration rras

given to himtryr Jeffrey at any tinE. (C.R. 83 at 348-49.) Tlre AI^J'S assess-

nent of Jeffrqp as a crslible r*itness, based sr her derearpr uirile testifiring,

is errtitled to Sp.eat deferenc-e t4r ttris Ccn:rtr see lt{)rron v. Itrauser, 573 F.zd

994, LOO5 (8th Cir. 1982), and slrculd nct be disturbed urless clear error is

strq^,l.r. 8.9:, Universal C",rer:a 9gg._v._NlfiB; 340 U.S. 474, 494 (1951)l
- 

-aSnodgrass v. lselson, 5O3 F.2d94,96 (8th Cir. 1974). lttalolqr prowides no

reasdr for discrediting Jeffrey's t'estinCIny (see Pet' Br' at 2a-2L ard n'6)'

aryl t5us has utterly faileil to dsrpnstrate thaL tf-re ALJ or ttre Curunission ccnt-
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mitted clear error in firding tlrat Jeffrqp gave Petitimer a l,{arnirg abcut

15i6ertsr norrreq'istration. Irdeed, lhlolqg's brief for tfie rtrst paft. assures

arguerxlo tbat he r*as 'rarned. f1.
Malolq;'s cl.allerges to t}re rasonableness of the Osnnissions' firdirgs

as to the timirg of lGren Jeffrey's v,arnir4l as well as tlre timirg of Peti-

tioner's initial inTdry to Roberts are equaLly wit$out IIErit. I'b. Jeffrey

testified tlrat she rarned t"b.Iolqg "prdcably ri$rt after" .he lregan tradirg with

Roberts. *re candidry adr[tte'il t]rat she ras nr:tivatd [r ccncern t]at she

\{anld lose b.lsiness to R&erts. (C.n. 83 at 537-38. } nris testi-norryr clearly

sr44nrts the AIrJ's ard tlre Oqrunisgion's inference ttrat the mrnirr3 caIIE very

smr after Petiticrrer enrenced tradirg with Rdcert".lY

As stated above, t"lalolqg's cslcession that he rtay rpt have askeC abort

R&erts' registratisr until- lnssibly Januarlz 1979 (C.R. 83 at 410) is t?re sole

evidence in the record relating to the timing of his initial i:rariqf to

RdcerLs abq:t registratiur. Petitioner's argrrrrent that "it is likely t}at

Malo1q,r irquirecl m:ch earlier tlan Januanlrr 1979 kause it rru:1d have been a

reasonable thirg to do, and Petiticner r&s a reasouble personr" (Pet. Bt.24l

is pr.re specrrtatim that has no suIXDrt, in tlre record. In essence, lth1olql is

askirrg Lhis Cor:rt to secrcn&giuess ttre Ccnmission's factual inferenee sr the

basis of his co.rnsel's representation, denroid of record sutr4nrt, tlrat his

L5! On ap;:eal, liblolqg ctralterrges ttre record su54nrL for ttre AIJ's arual the
fu-ssion's firxlings ttrat he Lraded rrith Jeffrql at Peavq; Corpany before
olnning an accornt with F.IOB. F4aIoIry did not nal<e this csrtention on al4na1
tp tte Cormis-s-ion, ard aceordirgly, should rpt be permitted to rake it here.
See, e.q., thited States v. L.A, ll:cker Truck Lines, 344 U.S. 33, 37 (1952);
16I- (8th cir. 1983). rn a]Ty

rt ix t?re record (including Ma1olry's o^,n testi-
norry) for these firxlings. (C.R. 82 aL 295-96'1. Even if Haloley's RJB
acqrltnt had been c6:ened sinu.rltaneo.rsly wittr'or prior to tris Peavq; aeccn:nt,
Jeffrql hrculd trave had the sane pecmiary interest, as a cqnpetitor of
Roberts, in r,arnirg Malolq,r abo:t Robents' lack of registration.



inference is "[a] rore reasonable interpretatiqr.' fq. firis argrr.urerrt plainly

igrrores the r,ell-settled l-imitatisrs of jrxlicial revian. ?'trnut v. Hauser, 673

F.2d at 10O5 n.17. In arrlz erzerrt, it r4as clearly reasonable fior ttre Ccnmissicn

to infer ttrat trhloLqg's first irquiry rms not nede r:ntil, as tre testified,

Januaqz L979.

Peliti,gner's argirltent (Pet. k. 26) t?rat, even after receivirrg Karen

Jeffrel;'s \Ernirtg, ?re shor.rl.d have been excrrsed frcm askirrg abort. Roberts'

registration because ttrere is no exridence tlrat ?re rmderstood tle significance

of tlre CFIC registration requirenurts of tlre Ccmnodity Exchange Act is orr

trdieted ty tle recolrd.-LU Jeffral testified tfrat sl.e rarned !4alolqg abcut

Hdcerts' rurregistration so tlrat lrtalolqg r,ould rnrt. get into "trotibl-e" for

trading with an urregistered brd<er. (e.n. 83 at 537-38.) Ttrus, Jeffrry's

r*arnirg itsetf r..r3lrld have alerted any reasonalrle person to the lnssibility
Lhat Roberts' lad< of registration tas in violation of tlre tat.l}

Elnally, Petitimer's challerrge to t}re ernission's conclusisr tlrat &re

g I5:is argurent raises a sericus question virether a presrrnsrLion of reliarrce
on registratisr vn:ld be aceorded Petitior"rer in any cansideration of tlre
nrerits of his fraudulent i:drrcs&ent c1aim, In a related curtext, the
Carmission dcserved that

[e]ven assunirg that RoberLs did have a duty of assurance [aUort
lad< of registration], arxl ttlat l,laloley's reliance on Rdcertsl
ornission can be preswred . . ., res;nnCents nay lvell have rebrtted
ttre preswq>tion Qr shcrring Ithlolql to be sqlreone wlro likeit to bet,
$fio let a \errlinl abolt registration go turheeded for eight nontJ:s,
ard ufio did rpt in arry olhs way act as if reg:istration r^ras inpor-
tant to his crrnn:dity trdirg decisions.

(c.n. 142 at -Q n.11.)

llj And, incanqbell v. tFjotmco., 676Y.2d,LL22, L1.27 (6th cir. 1982), tlre
@rrt ocservffi igrrorance of his cause of action does not
tryr itself satisfy ttre requirsrents of due diligence ard will rpt toll the
statute of limttatims." Ql!_i_r Akrcn trresform Mqld_Ccnparrtr v. l{ctileil Oor-
poratiorr, 496 F.2d,23O, zitr-lffi. .5. gg7

TT5i,-74-4I]-
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diligence required Petitisrer to irr4rire abo:t bberLsr registration frcnt

scfi,=dte ot?rs than ffierts is likenrise granrrlless. Petiticner rra's vrarned in,

or shorLly afler, @ril 1978 tlnt Roberts \ras unregislered. In tlre mcrrths

tf,lat follord, Petitisrer: (1) began to suspecL ffierLs of rakirg r:nauttto-

rized trades, (2) received rnfuIfitled assr:rances frcrn Robert's tlrat his ac-

cqnt losses uculd be recoryed, and (3) rms warned try Rcberts tlrat if he

rrranted to recrcnzer ttre leses attrib:table to Robents' allegedly vrorgfi:l

curdrrct, Petitisrer hail to surrerrler control of tradirg decisicns, nake nargin

de;nsits rrf,renever necessaqr, arul rnt. talk to Gottsch or R,JOB abcrrt ttris

a17angsrent. Because Pe1.it.isrer \Es a$,are of the r,rarning fran lGren Jefftq|,

the alleged rnauthorized trades, ani[, ty ttre falt of 1978, ttre suspicior-rs and

r:afulfitled assuranc.es, due rliligence required Petitisrer to do nore tfian to

ask urly bberLs abgIlt his registration trnssibly as late as January L9-19,

ei$rt nsrths afLer receiving Karen Jeffrq;'s varning. Givst tlre readlr ac€ss

petitioner had tcr alternative sdrrces fior registration inforrnation, includi:rg

1,tre carmission, arrl tlre dor:bts arrlr reasonable perscr in Petitisrer's lnsition

'irculd have trad abcrrt Rober:ts' character arrl lonesty, the Conunission reasonably

concLried t;rat dr.re diligerrc.e required Petitimer to i-rquire abcut registratiar

frcrn scneone otlrer tl13n Rcilcerts, no later tttan Lhe falt of L}TB.LB/

Lgl In his brief (pet. Br. 26), Petitioner argues tf:at ttris Surt sho:ld
ilaopt t1.e ALJ's crycrusicn that he had no duty to ask anydle ottrer than
ft"bl.t", and renrerse ttre Ccrunission's determination on ttris issue. [:bHever,

"rihere an administrative agenqf di-sagrees with tlre conclusiryrs of its ALJ, tte
standarrl of jr:ilicial rerriss does not ctrange; the AIJ's firdirrgs_are sirtply
part of the iecord t- be vei$red against other-evidence supporting tJle
agenqf's deqlsion1." ture, 722 P.2d 1488, 1486
(9ttr cir. 1984) (citation anit Ine., 691 t.2d 9L2,
915 (9th Ci-r. 1982). And an ArJ's are not tl-ed to arry
special defererrce frcrr tlre agenqf excepL insofar as tlrqg are based on witness
.reainitiW. l,bttes v. Ilnited States, 72L F.zd 1L25, 1129 (7th Cir. 1983)
(',lrhttes")i 'Ih sturb<ll a single credibility determina-
ti6n-6Ftfre AIJ, ljr:t has disagreed cnrly with t3re ilferences to be draln frcrn
facts fcn:nd btr the ALI. thus, it is the Ccnmission's reasonable inferenees,

(foohote continued)
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c- 'Bre ocmqissi.cr's &nchrsicll rfhat Petiti-aEE. trbil-d Ib
Btribli-dr Ilre Dlligerre fn Oisorrcri:g Eis Claim br
Fra:uchrrerrt AsstraIs rs *rlfprtscl Blr tre DbiE[rt of Erzidele'

As diso:ssd,' , tlre Ccnnrissim forrrd tlrat l4alolql fail-ed to exercise

reasonable diligence Qr not r:ndertaking efforLs to disccnrer tris cause of

acLion fior frauduLent assurances ty ttre fal1 of 1978. tte cardssim

cqrcluded tjat a reasonable trerson $Duld rnrt. have believed: (1) R&ert's'

cclntinued assurances for a leriod of sre yeart arul (2) that, after ttrree

mq11hs of trading had eaused leses to rrr:rrt to or/er $100,OOO in tJrc fall of

Lg'79, Rcberts and Gottsctr could still trarle him out of his losses j.rr "one

dq;," I?re Camnission a1so cornfuded tlrat a reasorrable person r,ruld have

irquired to RIOB or Gottsch directly abcxrt tlre assuranees no later ttnn the

fall of 1978.

Witfi respect to the Ccnsrission's ctrrcLusion that Petitioner failed to

exercise due diligenee in d.iscoverirg Lhe existence of bis cause of acLisr for

fraudulerrt assurances, Petitioner argues ttrat he raas not prrt dI rptice tlrat

ttre assuranrces rrere fraudulent tmtil he closed ]ris acccn:nt because, ac-cording

to Petitioner, enrerything tlrat he ctculd have been atrare of fron Jtrne 1978

throuqftr Jure 1979 irdicated that the assurances i,u:ld be frrlfilled. (Pet. Br.

at 30. ) fn suplnrt, Petitioner argues that because tl.e assurances to td<e

care of losses r,\nere to trave been fulfi[eal t}.rougfir allo,ving Rcrcerts to corr

tinue trading, tlre csrtj-nircnrsly escal-ati:rg losses in his accant r,vere noL

rptice to Petitisrer that tle assurances misrtbe fraudulent. (Pet. Br. at 32.)

Contriil, to Petitioner's asserLion that his ccrrtinuing leses \,€re insuf-

ficient to pu1. him grr rsLice tlrat RdcerLs' assurances \,rere fraudulent, ttre

arxl rpt ttre ALJ's, to tlf,tich this Oo:rt m:st defer. lhttes, 72L F.zd at 1129.
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results of tradirg activitlz for his g=rsonal aecu:nt after Petitioner first

received assurances $ere ccnpelling evidsrce of tlre neeil for Petiticner to

exercise &:e diligence in irquirinl abo:t t}re assuranceri. The net pofits arui

Iosses (after cunnissicrr charges) frcnr tradirg in lhlolq;'s personl acccrnt

for ttre end of each nsrt} trcrn April 1978 tfrrorgB,r Jarnrarf L979, isclusive,

\irere aS tOttOt*S:IY

C.R. Doc. 87
at Page No.

887
922
939
942

1005
1033
1050
1089
LL29
1155

Qrrmlative
Prcfits (I-osses)
(After Ccnnrissions)kofit (Ioss)

$ 2,265.@
$ 11,897.00
$ (26, O18.50)
$ 9,51r.0O
$(35,974.00)
$(79,179.0O)
$( 9,9{9.00)
$ 1,993.50
$ 14,801.OO
$(55,5s6.0O)

ibnthlYr.

April 1978
laay 1978
Jrme 1978
July 1978
August 1978
Septsnber 1978
Octdcer 1978
Novsrdrer 1978
DecsTber I97B
Januarl 1979

$ 2,265.@
$ 14,162.00
$ (11,856.50)
$ (2;245.5A1
$ (39,2r9.50)
$(118,398.50)
$ (128,347.50)
$ (126,354.0O)
$ (111, 553 . 0O )
$(178,109.0O)

Ihe net profits ard

t'Ftf. Zts lr{gatst' ac-co.nt

of each ncntfr fron JulY

lorrc:

Iosses (afcer curmission charges) frcrn t.radirg in

(Petitionen's joint accamt witfi Eoberts) for ttre end

1978 thror-l$r Decenber 1978, inelusive, $;ere as fol-

Lg/ Ihe figuJes on the fofforing drarts nay be found sr tlre pages in t?te

G-rUfiea nEcord identified i-n tlle left coltlrn of tlre ctrrts. ltre figiures are
td<en frcrn Pelitioner's BtontlrEnd Accq:nt Statsrents, artd t.trql atrpear oplnsite
ttre term, "Regiulated Ibrtal . . PEL." A figure al4narirg in tle left
co1-um of ttre statenrant, urder "Ebi-tr " replesents a net tradirq lres (after
csrmissio4 charges). A fignrre ag>earing in tfre ri$nt colrrrn of the statanerrt,
under "Cyeditr " represanLs-a neC traaing profi-t (afUer curunission ctrarges).



C.R. Doc. 87
at Page No.

1201
L21-2
L224
L227
L228
1231

lbnt]l/Year

July 1978
lu-rgitrst 1978
SepLerber 1978
Octdcer 1978
Novenber L978
Decqrber 1978

25

$ (120.00)
$ (3,785.00)
$ (35,059.50)
$ (3,620.0O)
No Activity
rilo Activity

Quturlative
Pnofits (r-osses)
(After Ccnrnissions)

$ (120.00)
$ (9,905.00)
$ (38,964.50)
$(42,584.50)
s(,42,584.50)^
$ii;',;ai'.;oig

l{alolq1 testified that he first received assuranc:es frcrn Rdcerts t}rat t}re

acecr:nt leses rrlculd be tdcen care of in Jr:ne 1978. 8y the end of June 1978,

ttre rsrth i.:: xhich the alleged (arn for tlre nnst parL tmspecified)?]-1 unauLtro-

rized trdes tod< place, his personal acco:nt trad <r-umlative trdirrg leses

(includirg ccmnissions) of $11,856.00. Desp.ite assurances frcm Rcberts that

these losses uould be "tal<en care of, " arld traded ant in "one day, " tl:e cuttl-

lati-rre losses escalated frcrn $2,245.@ in July I97B to $118,398.50 at the end

of Septenber L97A. And ty tfre end of Septerber 1978, ttre oxru:lative losses in

t}re t"Ir. Zrs Itbats acoa-rnt totalled $38,964.50. Ttle Ccnrnissisr fairly crorr

cluded tlrat after ttrree nontirs of r-nfulfilled assurances arul staggering losses

approxinatirg on+third of one's net vorth, anlr reasorrably dilig*rt person

rould tlave recognized the neexl to inqrrire abcr:t t}le veracity of tlrese as-

4/ After his lrrsonal aceor:nt resuuned trading in Aprir 1979 (C.R. 117 at 7),
petitianer deposited an additional $5r00O in this account, rttrlch uas ulti-
rnately lmt in trading. (C.R. 84 at 699.1 !{hen this anumt is dded to ttre
accunulated losses in Petitioner's personal account ($178,IO9.m) ard the
Ieses in l,t. Z's Fbats ac.ccunt l$4215&1.50), ttre cqrbined total equals
$225,693.50 fu overall trading losses. Redrrcing this fignre tlt tle t.otal of
Robertsr fo:r-ctrecl<s ($I2,7OO), discussed infra, ard Roberts' april t979
credit t.o Petitioner's accor:nt ($15,293.50Tf:iliscussed i-rrfra, Petitimer's
out-of-trndcet losses vere $19?r7OO, as t}e AI-.J so f$nd--

U Ttre only r:naut?rorized trade tlrat Petitisrer specifically identified r+as
tt€ June 1978 trade fior ten cattle ccntraets. See C.R. 82 aL 274-75t C.R. 83
aL 4O2.
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suranees,4J 
"rA, 

\lrnrld have dsre so rD later tlran tlre frlL of 1978. Insted

of t,rading Petitisrer o.tt of his losses, in Altgust and Septarbet L978,

Roberts' tradirg resulted in lmses fio5 Petitioners' tvp aceants that

carbined exceeded $L57rOOO, tni*err tfures ttre alncrmt of tle losses ($11,856)

in his Sersonal acernt at the erd of Jrne 1978.

Petiticner also argues ttrat he had receirred fimds frqn Rcberts orr five

differerrt occasions, siridr csrstituted prtial performance of bberts' as-

surances ard vflrich excused Pelitiqler frcm nal<ing a dr:e diligence irquiry.

(Pet. 96. 33.) Ttre first checl< r.as in tlre anr.mt of $I,20O ard r,as dated July

L3, L978i ttre secorrl ched< vas for $4,000 ard rms dat'ed July 29, 1978; ttte

third drecl<, datecl lrrrgUst 9, L978, le.s fior $2,5OO; and the last c*red<, dated

Oetdcer 6, Lg78, tms for $5,000, ard rras given to Petitiurer vfrren his

cumlative tradixg leses in bo'th acoCIrnts exceeded $157,000. (C.n. 1, at 5-

5. ) Alttrough Petitimer testified tlrat he crcnsidered t?rese c?redcs to be par-

tial firlfil1:rent assurances (t,nrictr he rsr argues sr:sperded his duty of dr:e

di1-igence), the AIJ fcurd that these checks constituted nothing nore than

RoberLs' share of tlre nargin detrnsits for tk. Z's }bats, ttreir joint ae

ccnmt. (e.R. 1f7 at 7. ) Petitioner and Rcberts boLl. testified that the

profits and losses rould be shared "fifLy-fifty." (C.R. 354, 614-15.) Even

if tlrese lnlarerrts ould be construed as lnrLial perforrnance of Rdcerts' as-

surances, given the steadily rurnti:rg, staggering losses in l'Ialol-ry's ac-

@.rnts, the Ccnmissim clearly acLed reasonably in oncludirq that tlrese

"s-rmll ccrrtritr:tions" to tlre joint accornt did rpt ctrrstitute a sufficisrt

basis for qlry reassrable persdl to conclude that six-figure leses vu:ld be

22/ tblolqg ?ras nenrer challenged the Af,,J's lfirxlirq t}rat afthough acare that
Eiqrs prdclers existed, I4a1o1q7 "did not nake anlr crcrplairrts or clairts to
anyone o.ttrer tlran Spence RoberLs. " (c.n. 117 at 5. )
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rectified, ailal rould not excase a failure to exercise dr-re dil-igence. (C.n.

L42 at 12 n.17.) See l.hrrcrt v. lbuser, 673 E.za at I-0O5 n.17.

Petitioner also argnres Ltrat the nrpst critical event tlat sho:ld have

excused, him frcnr exercising due diligencre rm.s Rc*renLs' April 1979 credit of

S15,293.5O to Petitiorrer's accq:nt. It res elearly reasonable fior the Ccrr

missiqr to coneh.rde, as it did, that this did rn't. afford Petitisrer a resorF

able basis for befievinq that Roberts reculd retify his acq.rat losses. (C.R.

142 at L2 n.L7.) ttris credit was nade at least six rsrt].s after Petitisrer's

due diligence dr:ty had alrdlz been triggereil in ttre fall of 1978. Ihe ced"it

of $15,OOO rras insigrrificarrt in ccntrast to ttre $22O,O0O in crmrlative trading

Ieses tlat had oceurred in both accqrnts ty the end of Januarl L979.

Ih.lo1qg also asserts that it was reassmble for him srtinr.nrsly to rely

on Roberts' assurances because of ?ris "clee" lnrsonal relationship with

Rdcerts, w?rictr, acrcording to lhlolry, the Ccnmissiqr failed to oorsider in

assessi-rg tris d:e d.iligence. (Pet. Br. 30-31.) l{rile t}re AtJ, qtro &ser:rred

tlre parties wtrile testifYirg, did fird that Halolqg and ffis becane

"personal arxl social" frieruls after Petitioner opened his RIOB acm.nt, he

rnade no specific firxfirg abant ttre closeness of this relaticnstrip.4 Even if
It4alolq1 had slrc*m tlrat he eniqfed a clme personal relationship with Robents,

he r*cn:Id rot be free to shield tris eyes frcrn knopn facts which cast suspicion

abo"rt tlre assurances. See Rrder v, l{errill Lyndr Pierce, Fermer & Sdth, 644

F.2d 590, 692 (gth cir. 19BI); I(olce v. stifel, Nic.ol-aus & co,, UrTJI-rrnO,

1343 (8t}I ci_r. 198O).

First.-arrl rost inportantly, I-bl-o1q; beliexred tlat Robents had nade

4/ Because ithlolqf, in his briefs on atr4:ea1 to tlre Csrmissim, did rpt
Ocject to the ATJ's characlerizatisr of tfie hatr:re of his relatiurship wittr
RoberLs, tlrere r.as rp oceasion for tlre Ocxrunission to rake an irulepenlerrt
finding with respect to tlre closeness of ttris relationstrip.
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unarrttprized trades in his ac6.rnt arrl therefore had reason to guspect

Ro5erts, character. Seond, hr Octcber L97g, three rsrths had elatrseal witfult

fulftLlrrErft of ttre assuranees (erzs t}rgx$ Petitioner M been assrred tlat he

clotlld be traded ant of his losses in sre itay) ,rhife ttre losses in Petitiqrers'

tr.,, aconts had mrltiplied t1r a factor of thirteen. T?rird, bberts prcrniseil

that Gottsch r*as tJre trErsdr hto rofld trade Petitioner cut of his losses, yet

it r,as only Roberts sftro traded ttre accornt, ard RoberLs dvised Petitioner rEt'

to talk to Gottsctr to ccrrfirm the assurances. As tlre ccnrnlssion fqmdl (c.R.

142 aL 11-12), lmorledlge of ttrese nBtters vould have alerted arry reaonable

person of the potential falsity of RserLs' assurartces.

None of ttre ottrer rmtters cited [z Petitiurer eno:sed hivn ftcrn a &rty of,

due diligence. Rcberts' I&rvenirer 1978 neeting with Gottsch did rEt result in

alrlr assurances to Petitioner b1r Cottsctr that t}re accor.rnt vpuld be recti-

fi"a.!/ petitiqrer's failure directly to contact GoLtsctr or &fOB iJl Lhe fa11

of 1978 rras unreasornble, given ttre suspicions ahcut tlte assurances'

discrrssed, -supr& Nor r,,as it reassrabl-e, as the Ccnntissisr fourd, for Peti-

tioner to believe that Gottsch csild trade hirn cut of six-fign:re leses in

,'crre day.,, A representatisr abant a tradirrg perfornarce so i-nprdcable tffirld

be s61rg1r to trigger suspicion arrd excite irquiry in the mirxi of a reasonable

person. In his brief (pet. Br. 33) Petitioner concedes, as the Ccnmission

fannd, 1^hat ttrere cas no sirgle "triggerirrg es/ent" that occurred in Jtme 1979

t1.rat apprised petitisrer of ttre fraudulent nature of the assurances. Instead,

petitioner cites a "gradtral realization" that the assurances vould rEL be

fulfilled. --Ihrt, as this circuit has recognized, "tlre statutory period does

4/ And petitioner has never, in tris atrpeal to ttte Ccrrnission or to ttris
g*rrtr challenged the AI*]'s determinatisr ttiat tlrere uas 'insufficierrt evi-
dence to stucHr tjrat Gottsctr actr:ally rmite t]re assurances attrihlted to tlim ty
Rdcerts." (c.R. 117 at 2O.)
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not amit aI{ELIant's leisurely discotrery of t}re firll d€tails of the aLlegecl

schsre." Ikjke v. Stifel, Niolaue & Co., Ine., 620E.zd 1340, 1343 (8th Cir.

1980),

cuil5.ilsrGit

Fbr all of tlre ficrqoing r6asons, the Cort slror1d affirm tlre Ocnmis-

sion's decisicr in all restrEcts.

Reslectfrilly sttrnitteil,

ED'ARD S. GEI,DEFS{ANN
Attorn€y

CcrrwoAity Flrttree frdirq
Ccnmission

2033 K Street, N.W.
Teshingtcr, D.e. 20581
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