
IN TEE UNITED STATES COURT OF APPEAI,S
FOR TEE DISTRICT OF COI,UMBTA CIRCUIT

NO.9L-L267

INDIANA GAS COUPANY, INC.
RESPONDENT

V.

FEDERAIJ ENERGY REGUI,ATORY CO!'IDIISSION
RESPONDENT

BRIEF FOR RESPONDENT FEDERAL ENERGY REGULATORY COUUTSSION

ON PETITION FOR REVIEW OF ORDERS OF

THE FEDERAL ENERGY REGULATORY COI{I{ISSION

STATEII{ENT OF THE ISSUE

Whether the Federal Energy Regulatory Commission (Commi-s-

sion) correctly concluded that the tariff sheets filed in this

proceeding by Panhandle Eastern Pipe Line Company (Panhandle) to

pass through costs to its resale customers, including Indiana Gas

Company (IGC or Petitioner), did not violate the Natural- Gas

Actrs prohibition against retroactive ratemaking and the filed

rate doctrine.

STATUTES A}ID REGULATIONS

A11 applicable statutes and regulatj-ons are attached to this

brief as Appendix II.
STATEI{ENT OF JURISDICTION

The jurisdiction of this Court arises under Section l-9 (b) of

the Natural Gas Act (NGA) , a5 U.S.C. S 7l-7r(b) -
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SIAEEITENT OF TffE CASE

rn December L977, panhandle executed several natural gas
storagre service agreements with its resale customers, including
rcc. (The rates, terms, and conditions of these agreements are
enbodied i-n Rate schedules TS-2, TS-3, and T5-6 of panhandle,s
FERC Gas Tariff, original Volume No. 2.) panhandle, in turn,
subcontracted with Michigan consolj-dated Gas company--rnterstate
storage Division (Mich con) for Mich con to provlde these storaqe
services, and with ANR pipeline company (ANR) for ANR to provide
transportation for these storage-related services, to rGC and
others. ANR's services are chargeable to panhandle under ANR
Rate schedule x-66. This case arises out of panhandle,s pass_
through of the costs of ANRrs services to rGC and other resale
customers. lJ petitioner challenges panhandle,s filing of
tariff sheets, accepted by the commission, to revise its rates
effective as of the same dates as certain ANR rate revisions

!/ As explained be1ow, panhandle has a special provision ineach of its own rate schedules that aiiirrorizl= it a;- adjust
i="::t"= "accordingry''--to conform to any change in ANR,s

Buyer understands and agrees that if [MichConl makes r?!"_adjustrnents for the storageservi-ce provided pinhandre and utiiizeahereunde:,. gr ANR pipeline ia-J"=iJ-it=transportation rate ls appticiure-to serv'cehereunder, and provided irinfranai" fr.=received aII necessary governmentalauthorizations, the clrarge= set forth inSection 2:a, above, [dy be adj;=a;;accordingly.

(R. !43 , J.A. 14. )
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(described below) as violative of the prohibition against

retroactive ratemaking and of the filed rate doctrine. U
STATEITE!flT OF THE FACTS

A. Back<rround: Panhandlers Pass-Throuqh Of ANR Charqes

On November 19, l-990, Panhandle filed with the Commission

various tariff sheets seeking to -pass through to IGC and other

customers receiving storage services several ANR rate adjustments

dating from October 1987. 3/ These adjustments derive from

four distinct sources: 1) a 1985 qeneral rate change filing by

ANR that became effectlve as to Panhandle on July 1, 1'988; 2) a

1989 general rate change filing by ANR that became effective on

November 1, 1-989; 3) a series of take-or-pay surcharges and

adjustments that took effect on various dates between May 1989

and May 1990; and 4) a series of annual charge adjustment (ACA)

The Commissionts orders at issue are: l-) Panhandle Eastern
Pipe Line Companv, Docket No. Iyl9L-7-28-O0l-, Letter Order,
issued December l-9,1990, 53 FERC fl 6L,481 (1990); and 2)
Panhandle Eastern Pipe Line Company, Docket No. Tl49L-7-28-
001, order Denying Rehearing, issued April 4, )-991, 55 FERC

JI 61-,O2e (1ee1).

Panhandle also filed revised tariff sheets seeking to
collect its own annual charge adjustment (ACA) chargres
relati-ng to its own ACA filings that were approved effective
october 7, L987; March L, 1988; October 1, L988; october a,
1989, October L, l-990 and November 1, 1990. These filings
went into effect not subject to any refund obligation. In
its rehearing request to the Commission or its opening brief
to thls Court, petitioner has never challenged these tariff
filings as retroactive ratemaking or as a violation of the
filed rate doctrine, and thus they are not at j-ssue in this
appeal.

')/e-/

?/
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on various dates between October 1987 and Novemberfilings made

l_ee0. !/
B.

1. As noted, on November r-9, Lggo, panhandle fired tariff
sheets with the commission seeking to incorporate the above rate
adjustments and charges into Panhandlers Rate schedules TS-2, TS-
3, and T5-6, for storage services, effective the same dates as
ANRrs adjustments and charges became effective. EJ several
Panhandle customers, including TGC, intervened in the proceeding
below. gJ

!/

5/

The background of each of these rate adjustments issummarized in Appendix I to this brief, infra
rn this filing, panhandle proposed that its revised tari_ffsheets relating to the ratl adjustments from ANR's 1986general rate case become effective on July 1-, r_9gg andNovember 1, l-990. panhandle also proposed that its tariffsheets relating to ANRrs l-9g9 gene-ral-rate case adjustmentsbecome effective on November 1-, 1989 and May L, rg6o.
Likewise, Panhandle proposed that its revised sheetsrelating to ANRrs take-or-pay surcharge filings(discussed above) take effLcl on six differ"nt datesbegi-nning May 1, 1989 and ending May \, 1990. Fina11y,Panhandle proposed that its revised-tariff sheetsincorporating ANR's four Annual charge adjustmeni (AcA)charges become effective on various iates betweenOctober 1_, 1-997, and November l, l_990.

only one protest was fired in the proceeding beIow.rntervenor citizens Gas & coke utiiity (citlzens) protestedthat Panhandle's collection of its owi aca "h.rges- (see note
1, =y?fu) might amount to requiring citizens to pay twicefor-ACA charges relating to tne trinsportation servicesperformed by ANR. rn the December 19 Letter order, thecommission found that panhandle was not doubly recoveringACA surcharges because the amounts reflected -in its tariffsheet filing as ANR-related ACA surcharges were not retainedby Panhandle, but were paid to ANR. s"6 s: FERC !l 6r,487_

(continued. . . )

9/
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2. on Decernber 19 , 1-990, the commission j-ssued a Letter

order accepting all of Panhandlers ANR-related tariff sheets for
filing, and making them effective, subject to refund, dS of the
dates reguested by panhandle. panhandle Eastern pipe Line
company, Docket No. ryl97-7-28-ooo, 53 FERC ![ 6L,4ga (1990) (R.

]-78, J.A. 15. )

3. on January t7 , L99r, the petitioner filed with the
commission a reguest for rehearing arguing that panhandle's

tariff sheet filings seek to collect past costs from its
customers rrfor gas service arready provid.edrrr and therefore,
violate the prohibition against retroactive ratemaking and the
filed rate doctrine. (R. l-gg, J.A. 25.) petitioner also argued

that Panhandle failed to demonstrate any basi-s for Commission

waiver of the 3o-day notice reguirement of 18 c.F.R. s 154.22.
(R. 7.9!, J.A. 28.')

4- on April 4, 1991, the commission denied petitioner's
rehearing reguest. panhandle Eastern pipe Line companv, Docket

No. T1491--7-z8-o0l-, 55 FERC J[ 6t,a2g (1991). rn its rehearing
order, the commission found that rrRate schedules TS-2, TS-3, and

T5-6 establish cost-of-service rates to enable panhandle to
recover from its customers the costs of providing those
services. rr (R. Lgs I J.A. 31. ) The commissionrs rehearing order
also discussed Panhandlers pass-through of ANRrs take-or-pay

9./(...continued)
(Dec. 1 9, l_990) . No party
before the Commission, ana
appeal.

sought rehearing of this issue
it is not an issue in this
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volumetric surcharges, and why they are deemed current costs to
Panhandle.

rnitially, the commission noted that the guestion whether
ANR's filing of these surchargres pursuant to commission order No.
528 constitutes retroactive ratemaking by ANR is one that may
properly be raised only in an ANR rate proceeding. (R. !g7, J.A.
33)' The commission went on to explain that, in any event, take_
or-pay settlement costs must be considered cu*ent costs because,
to the extent they are incurred by upstrearn pipelines to
terminate or reform gas purchase contracts with producers, they
relate to current or future service, not past service. (R . 7g7.
98, J.A. 33_34. ) u

si-nce the commission concluded that all of ANR,s charges
constituted current costs to Panhandle, it found that panhandlers
pass-through of these costs did not violate the filed rate
doctri-ne or the prohibition against retroactive ratemaking.
(R' 1-98, J.A. 34-) Fina11y, the commission found that waiver of
the 30-day notice reguirement of l_B C.F.R. S t54.22 is
'rappropriate here where panhandle is tracking costs pursuant to a
cost-of-service provi-sion of its tariff.'r (R. r_98, J.A. 34.)

This appeal fol1owed.

7/ Becauser €rs the commission correctly observed, the questionof whether ANR I s take-oi-pay cnarg"S ,r1orate the f iled ratedoctrine must be raised-i; an ANR rate proceeding, thecommi-ssion's order No. sie-a anar-ysis-i's not critical tothis court's disposi-tion-Jf rhe i;;;; i, tni= case, namely,Xl;:t;I"lil*:.11's tari_ri' sheer f iii";; violate tire rirea
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SUU!,TARY oF ARGUITIENT

The commission's orders accepting panhandlers tariff sheets
for filing, effective as of the same dates as ANR's rate changes,
did not constitute retroactive ratemaking or violate the filed
rate doctrine, because a cost-of-service provision in panhandlers

storage service agreement--agreed to by rGC--put rGC on notice
that its rates were provisional on1y, and subject to change based
on ANR rate changes. The Comrnissionts waiver of the separate 30-
day notice requirement for ,grood cause, was consistent with
section 4 (d) of the Natural Gas Act, since the commission

reasonably found that panhandle was tracking changes in ANR

rates, pursuant to fccts agreement with panhandle that the latter
could pass through the costs of ANR|s transportation services to
rGC.

Panhandl-ers tariff filings here were not so untimely as to
be considered the product of unreasonably delay. rn any event,
rcc cannot reasonably claim prejudice growing out of the tlming
of Panhandlefs filing because it intervened in most of the ANR

rate proceedings on whj-ch Panhandle's tariff sheets are based,
and thus had actual notice that these cost pass-throughs were
coming. Fina11y, Panhandle's tariffs here were accepted subject
to refund based on the outcome of the ANR rate proceedings.
Thus, if ANRrs rates are ultimately found to be excessive,
Panhandle must pass through any refund it receives that
represents overpayments by IGC.

fl
E

H
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ARGU!{E!flr

I. TIIE COMI{TSSIONIS ACCEPTANCE Or PANHANDLEIS TARTFT
SHEETS DOES NOT CONSTTTUEE RETROACTIVE RATE!{AKTNG OR
VIOIJATE TIIE FILED RATE DOCTRTNE.

The Commission found that allowing Panhandle's tariffs to
become effective prior to their respective filing dates did not
amount to retroactive ratemaking since Panhandlers Rate Schedules

Ts-2, TS-3, and T5-6, have cost-of-service provi-sions that
explicitly authorize Panhandle to recover frorn its customers the
costs of ANRrs services. The record amply supports this finding.
As noted, in each of the relevant rate schedules, the petitioner
has agreed to Panhandlers pass-through of ANRrs costs:

Buyer understands and agrees that if [MichConl makes rate adjustments for the storaqe
service provided panhandle and utilized
hereunder, or ANR pipeline adjusts its
transportation rate as applicable to service
hereunder, and provided panhandle has
received all necessary governmental
authorizations, the charges set forth in
Section 2.1, above, ildy be adjusted
aecordingly.

(R- 7-43, J-A. 14.) g/ Thus, this language provided the neces-

sary notice to petitioner--indeed, constituted an agreement by

it--that Panhandle's existing rates were provisional onIy, and

would be subject to surcharges as Panhandle incurred costs from

The above-quoted provision exists in Panhandle Rate ScheduleTs-6 and is part of the record of this case. Two identicalprovisions exist in panhandle's TS-2 and TS-3 rateschedules, and though not made a part of the record here,they are on file in the officiar iecords of the commission,see Fi-rst Revised sheet No. Lo4g of panhandlers FERC GasTariff, originar Volume No. 2 (Rate schedule TS-2); andFirst Revised sheet No. l-l-i-s of panhandlers FERC das tariff ,Original Volume No. 2 (Rate Schedule TS-3).

s/
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ANR. As such, the prefiling effective dates of panhandle's

tariff sheets operated prospectivelyr dS they implemented the

partiesr expectations that ANR|s costs would be passed through by

Panhandle to petitioner.

A. Because of The l{otice Afforded Petitioner Bv
The Cost-Of-Senrice Provisions In Its Storaqe
Service Aqreements, The Commissionts orders
Do Not Constitute Retroactive Ratemaking Or
Violate The Filed Rate Doctrine.

1-. As this Court has recogni-zed, rate adjustments or

surcharges that are made effective as of a date prior to their
filing with the Commission are not deemed to be retroactive where

the parties are on notiee that they may be revised pursuant to
previously executed agreements. In City of Piqua v. FERC, G1O

F.2d 950 (D.c. cir. 1-979) (Piqua), this court upheld a commissj-on

order that permitted rate schedules to become effective as of a

date earli-er than the filing, where this was contemplated by the
parties I agreement. g_/

In so doing, the piqua Court rejected claims that the
Commission had retroactively substituted a just and reasonable
rate for an excessively high or low rate:

In this case, two parties agreed on new rate
schedules and on the effective date for the
new contract. The negotiated rate change wasnot retroactj-ve; it was prospective from thedate of the contract. Filing under section
2O5(d) [of the Federal power Act] allowed the
Commission to review the agreenent to ensure

Although Picrua involved waiver of analogous provisions ofthe Federal power Act, l_6 U.S.C. S 824did), it is well_established that the relevant provisions of the NGA *are inall material respects substantially identical. " air".,=.=Louisiana Gas co. v. HalI, 453 u. s: slL, 577 n.-7 trs8rl .

o/
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its reasonableness. Such review d.oes not,
when good cause is shown, however, preclude
enforcing the contract as of the aalespecified therei-n. Moreover, the commission,in. finding the Agreement reasonable, aia notretroactively substitute a rate; it merelyapproved the rate change and effective daleagreed upon by the parties.

610 F.2d at 955- other courts have relied on piqua to find that
permitting prefiling effective dates would not amount to
retroactj've ratemakinq where this "gives prospective application
to the rates contractually authorized by the parties at the
effective date contemplated by the contract. r' Ha1] v. FERC , 697
F.2d 1184, ttg7 (5th Cir. t982) (Ha11),. see also @
Gas & Electric Dept- v- FERC, No.90-r-565, slip op. at 8-9 (D.c.
Cir. Jan. 28, tgg2) (Holvoke) ; cf.
v- FERC, 844 F.2d B9r-, Bg7 (J-st cir. 1988) (a11owi_ng regulatory
change to take effect as of the date of the underlying mutually_
agreed change in the partiesr relations whieh prompted it).

2' More recently, this court has recognized that the notice
implicit in parties' contractual agreements is of paramount
j-mportance in determining whether the commissi-on's acceptance of
a prefiling effective date consti-tutes 1awfuI prospective
ratemaki-ng, as opposed to prohibited retroactive ratemaking.
Thus, in columbia Gas Transmission corp. v. FERC, g95 F.2d 7gr,
796 (D'c' cir- 1990) (columbia rr), this court characterized piqua
and Hafl as holding that ,because q.!E pre-existing agreements and
the notice that went automaticalry with them, those rates were

i

I

I

I
I

I
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not in fact retroactive. " (Emphasis supplied. ) Lg_/ The

Columbia II Court went on to say:

Notice does not relieve the Commission from
the prohibition against retroactive
ratemaking. Instead, it changes what would
be purely retroactive ratemaking into a
functionally prospective process by placing
the relevant audience on notice at the outset
that the rates being promulgated are
provisional only and subject to later
revision. This in no way dilutes the general
rule that once a rate is in place with
ostensibly ful1 lega1 effect and is not made
provisional, it can be changed only
prospectively.

895 F.2d at 797. (Emphasis in original.)
With ful1 awareness of Columbia II, the Commission very

recently concluded that the requirement of notice, sufficient to
overcome the filed rate doctrine, was satisfied by a cost-of
service provision in another pipeli-nets storage service tariff
similar to the one involved here. fn Transcontinental Gas Pipe

Line Corporation, Docket No. TM9I--8-29-OOO (Transco), the

commission, citing columbia rr, initially rejected a prefiling
effective date as violative of the filed rate doctrine where, ds

here, a cost-of-service provision authorized a pipeline to track
changes in its supplierrs costs, but did not make specific
mention of an effective date for pass-throughs coinciding with
the supplierrs rate changes. 55 FERC tt Gr,347 at pp. G2,o3z-33.

!9./ Agreements are not the only vehicle by which customers
become notified that existing rates are provisional on1y.
As the Columbia fI Court stated, "[t]he same prj-nciple
obtains when the commission itself places the parties on
notice . that the rates they wirr be paying are subjectto retroactive adjustment at a later date.rr- eis F.2d at
796-97 .
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on rehearing, however, the commission reversed itself and
aceepted the rate filing because Transcots customers had noti-ce
from the cost-of-service provision in its tariff that Transco was
authorized to recover any increases bi11ed to it by its
supplier. L/

Applying these principles, the commissionrs orders, allowing
Panhandlers tariff sheets to become effective as of the effective
dates of ANRts filings, do not amount to retroacti-ve ratemaking
in view of the notice implicit in the cost-of-service provisions
in Panhandle Rate schedules TS-2, Ts-3, and Ts-6. As noted, the
petitioner has explicitly agreed that panhandle may adjust
,accordingly" the rates chargeabr-e under these rate schedules to
i-ncorporate any rate adjustments made by ANR. (R . 1_43, J.A. a4)
For present purposes, the effect of this agreement is two_fold:
1) it provides panhandle with the necessary contractual
authorization to change its rates to conform to adjustments in
ANR's rates; and 2) it affords the parties the reguisite notice

LU Thus, th: fact that, unlike the new rate schedules invol_vedin Holvok-e and-piqui, the cost-oi-service provl-sionsinvolved here d;;or'=p""iii""riv iroviae io, i prefilinqeffectiv:*dulg corresponding i"-[n-" effective dates offuture ANR adjustrnent-s is n6t-"rifi-".r. rn Hali v. FERc,5e1 F.2d at LLsz, the rifrt ct""it-rriia iii.tTrare couldbe adjusted to take effect t;;;ay-;"ars before the filingand sti1l 0perate prospectr""iy,'"i"., where apparently therehad been no explicit agreement reflected in the relevant
;:i:::"r 

narions" clauie arrowint-io. prerilins errecrive
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that the affected rates are provisional in nature, and are

subject to change on the basis of ANR rate adjustments. L2/
B. In These Circumstances, The Commission Acted

IYelI Ilithin lts Discretion rn llaiving The
Notice Requirements Of Section 4 (d) Of The
Natural Gas Act And Its Own Recrulations.

As noted, the Commission found that there was "good cause'l

to waive the statutory notice reguirement in this case because

rrwaiver is appropriate . where Panhandle is tracking costs

pursuant to a cost-of-service provision of its tariff.r' 55 FERC

!l 61,O29 at p. 61,081. As explained below, the "contractualrt
notice, and agreement provided by Panhandlets cost-of-service

tariff provision, which support the Commissionrs view that
Panhandlers prefiling effective dates are not retroactive, also

support the Commissionrs waiver of the 3O-day notice requirement

of Section  (d) of the Natural Gas Act, and 1-8 C.F.R. S 154.22.

As this Court has recognized, rrthe Commission has

consj-derable latitude to waive the notice requirernent under

section 4(d) . .rr Col-umbia fT, 895 F.2d at 795. It is well-

12/ The Commission submits that the notice implicit in the cost-
of-service provisions in petitionerrs storage service
agreements with Panhandle was sufficient in and of itself to
take this case outside the filed rate doctrine.
But even if timely notj.ce to petitioner of the
underlying ANR proceedings were also a requirement,
this requirement was also satisfied in this case to a
very significant extent. As explained in Appendix I to
this brief , -in.;[ra., petitioner has intervened in the two
ANR general rate cases and all of the ANR take-or-pay
surcharge proceedings that gave rise to panhandlers
tariff sheet filings in this case. Thus, petitioner
has had actual notice from the very outset of most of
Panhandlers cost pass-throughs.
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estabr-ished that the commission may grant a waiver of the
statutory notice requJ-rement to permit a prefiling effective datewhere there is an agreement as to prospective rate changres
between the parties. Holvoke, slip op. at g_9; picrua, 610 F.2dat 955; Ha1l v. FERC, 6gL F.2d at j,1g2; 

@wellesley v. FERC, 844 F,.2d at 8 96_97. And this court reeently
recognized that the commj'ssion is on solid ground when it waivesthe 30-day statutory notice reguirement for ,good causef, to giveeffect to previous agreements that convey notice of prospective
rate changes. colurnbia rr, 895 F.2d at 795-96 (citing Ha11 and
Pigua) .

Thus, the rationale (discussed above) that supports afinding that panhandlers prefiling effective dates operate
prospectively likewise supports the commission,s waiver of the
statutory notice requirement in this case. That is, the notice
to petitioner, inplicit in the cost-of-service agreements within
Ts-2, Ts-3, and Ts-6, that panhandle's rates are provisional andsubject to pass-throughs based on ANR rate adjustments, ar_so
sati-sfi'es the "good cause, requirenent of section 4 (d) of the NGA
and 18 c.F-R- s rs4.z2 since the rate change sougrht was ,,already
in fu1I force and effect.r, Colurnbia fI, 895 F.2d at 795.

rT. PETTTTONERIS CLATUS EO THE CONTRARY LACK MERTT
L' rn its brief, petitioner makes a number of unfounded

asserti-ons- rnitially, it states (pet. Br. 3) that panhandle
Rate schedules TS-2, TS-3, and Ts-6 r,contai_n no cost_of _service
adjustment provisions, but 

'nstead 
specify a fixed rate for each
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schedule.rr However, this is elearly not the case. As shown

above, each of the rate schedules contains language, in identical
terms, authorizing Panhandle to adjust its rates to conform to
adjustments in ANRts rates. By this language, the parti-es

clearly intended for Panhandle to operate simply as an accounting

conduit that would pass through whatever transportation charges

it received from ANR.

2. Petitioner further asserts (Pet. Br. 9) that rsome of
the ANR rates at issue for which Panhandle sought recovery had

been in effect since November 1, l-986 and others since July 1-,

1988. il (Ernphasis ornitted. ) According to petitioner, panhandle

had notice since 1986 that rtit was paying higher rates to ANR and

could have sought at that time to prospectively recover such

costs. rr Id. fn fact, these claims are unsupported by the

record.

To the contrary, ANRrs X-G6 rates to panhandle were

completely unaffected by ANR's l-986 general rate case between

November l, 1986 and June 30, 1988. L2/ Those rates were

adjusted for the first time, effective July L, 1988, based on a

settrement the commission approved in october 1989. And the
result of Panhandlers pass-through of ANRIs July 1, 19gg x-66

rate adjustment was a minor decrease in rates under panhandle

For a detailed explanation
general rate case affected
Panhandle, see pp. L-Z of
infra.

of how and when ANR's t9B6
ANRrs X-66 rates to

Appendix f to this Brief,

13-/



_l_6_

Rate schedules TS-2 and TS-3, while only the rate under schedule
TS-5 was increased.

3. Even if these claims had merit, however, the short and
dispositive answer would be that panhandle hras operating,under
cost-of-service provisions in its tariffs authorizing it to pass
ANRrs costs through in future rate filings. The prefiling
effective dates would operate prospectively regardless of r,uhen

Panhandle's rate filings were made. Thus, the filed rate
doctri-ne and the prohibition against retroactive ratemaking are
simply not inplicated here.

This is not to suggest that the commission may countenance
unreasonable delays by pipelines who seek to pass through rate
adjustments pursuant to cost-of-service provi.sions in their rate
schedules. Late filings, though not barred by the filed rate
doctriner Ddy nonetheless be rejected under section 4 (d) of the
NGA. That is, the cornmission may declare such filings to be
t'unjust, unreasonable, unduly discrininatory or preferential,, if
unreasonable delays have adversely affected pipeline customers.
Because petitioner's rehearing reguest and appeal brief have
rested entirely on its erroneous view of the filed rate doctrine,
and because petitioner has never alleged that i_t has been
prejudiced by the interval between ANRrs effective dates and
Panhandlets rate filinq, it was unnecessary for the commission to
address this issue in the proceeding be1ow. t4-/

Upon further analysis
unrelated, Iater -ase, of this issue in thethe Commission did

context of an
impose tirneliness

(continued. . . )

t!/
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In any event, none of the tariff sheet filings here was so

late as to be eonsidered the product of unreasonable deIay.

First, ds already noted (supra, pp. l-5-1-6), the tariff filing
seeking a July L, l-988 effective date (related to ANRts 1986

general rate filing) involved both an increase and rate decreases

passed through to petitioner. Second, Panhandlers tariff sheets

seeking to pass through costs related to ANRrs l-989 general rate

case were filed approximately L2 months after ANR's 1989 rates

became effective. The oldest of the six ANR take-or-pay

surcharges became effective just 18 months prior to Panhandlers

corresponding tariff sheet filings. More to the point, however,

j-s the fact that petitioner has had actual notice of each of
these proceedings from the very outset, ds evidenced by its
interventions in those proceedings. 15/ Thus, petitioner

L4_/ (...continued)
requirements on a pipelinets pass-through of rate changes by
upstream suppliers. See Transco, 56 FERC fl 6Lt274 at
p. 62,O81, (l-991). Thus, in the Transco order on rehearing,
while it accepted the prefiling effective date sought in
that case, the Commission directed Transco, in the future,
"to file track any Commission approved rate changes in its
supplier's rates within 15 days of the Commission order
accepting the supplier's rate changes.I Id.
Because of impractical-ities inherent in this 15-day I'cost-
tracking" filing requj-rement, the Commission on further
rehearing modified the 15-day filing requirement, but
maintained a requirement that Transco make its filing as
early as reasonably practi-cable. See 57 FERC J[ 6L, t62
(1ee1).

15./ As noted, petitionerrs interventions in the 1,986 ANR general
rate case, the l-989 ANR general rate case, and the six ANR
take-or-pay surcharge proceedings, are detailed in Appendix
1, infra, to this Brief.

,i
ii
*

I
L]

I
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cannot reasonably clairn prejudice by reason of panhandre,s
failure to make i-ts pass-through tariff sheet filings more
timely

Third, two of ANRrs four AcA filings became effective just
13 months before panhandlers corresponding filings in the
proceeding below' The other two ANR ACA filings became effective
24 and 36 rnonths before panhandlers filing. petitioner
apparently did not intervene in any of ANR's ACA proceedi_n9s, and
thus its actual notice of these ANR annual charge filings cannot
be demonstrated here. But actual noti.ce was not critical here as
petitioner could not have avoi-ded these charges, regardless of
which pipeline's storagre services it utilized: As explained in
Appendix r to this Brief, i-nfra, these charges are irnposed by the
commission on a1r- pipellnes at a uniform ,,per mcfrr rate on alr
throughput.

Fina11y, it is noteworthy that arr_ of panhandle,s tariff
sheets, which pass through ANRrs rate adjustments, were accepted
for filing subiect to refund based on the outcome of ANR,s rate
proceedings. Thus, if ANR's rates are ultimately found to be
excessive, panhandle must pass through any refund it receives
that represents overpayments by petitioner.
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CONCLUSION

Fortheforegoingreasons,theordersoftheCommission

should be affi-rmed.

RespectfulIY submitted,

William S. Scherman
General Counsel-

Jerome M. Feit
Solicitor

Edward S. Geldermann
AttorneY

Federal EnergY RegulatorY
Commission

Washington, D.C- 20426
(202',) 208-OL77

JanuarY 29, L992
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APPENDTX I

The background of each ANR rate adjustrnent, which Panhandle

has sought to pass through in this proceeding, can be fairly
summarized as follows:

1. ANRrs 1986 Rate Case

On September 30, L986, ANR filed for a general rate j-ncrease

(Docket No. RP86-169-000) under Section 4 of the Natural Gas Act.

IGC sought and was granted leave to intervene in this proceeding.

See ANR Pipeline Companv, 37 FERC ![ 61,080, at p. 61-,2O7. The

Commissj-on accepted these rates for filing, suspended them, and

allowed them to go into effect on November L, L986, subject to

refund. In the ensuing proceeding to determine the lawfulness of

these rates, dD Administrative Law Judge (AIJ) issued an initial
decision i-n November 1-987 which recommended a substantial

decrease in ANR's rates. 4L FERC ![ 63,0L7.

while the case was on appeal to the Commission, ANR on

August A6, 1989 filed a settlement offer to resolve all of the

issues in this case. By order dated October 6t 1989, the

Commission accepted this settlement offer with modj-fications. 49

FERC ![ 6ltA22. For ANR services performed between July )-, 1988

and November t, 1989 (the date on which new ANR rates took effect
pursuant to a subseguent rate case discussed below), the

settlement established a rate that was lower than the one that
had become effective on November l-, 1986. Refunds were

established for overcharges.
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Even though new ANR rates became effective November l, 19g6

and lasted until they were adjusted effective July L, 198g, these
rates affected only other ANR rate schedules, and did not alter
the preexisting rates to panhandle under x-66. Moreover, when

ANR's rates underwent adjustment effective July j_, 1,998,

Panhandlets pass-through of this adjustment had the dual effect
of slightly lowering rates to petitioner under panhandle Rate

schedules TS-2 and TS-3, while increasing the rate only under
Schedule TS-6. L/

2. ANRts 1989 Rate Case

rn May 1989, ANR fired (Docket No. Rp8g-161-ooo) for an

additional rate change under section 4 of the NGA. rcc
intervened in this proceeding as we11. See ANR pipeline company,

47 FERC tl 63-,304 at p. 62,094. ANR requested that its new rates
be made effective as of June j-, 19g9. By order dated May 31,

1989, the commission accepted the rates for filing, but suspended

them for five months. Thus, the new rates became effective
November lt 1989, subject to refund. Because of an August 3l
1990 commj-ssion order directing ANR to make specific adjustments
to the proposed rates, and ANR on septembey 4, 1990 made a
compliance fillng further adjusting its rates, effective November

L, l-989 and May l, 1990, respectively.

rn october l-990, ANR made a compliance firing in its l-986rate case that implemented a cost reallocati5n affectingservice under ANR Rate schedule x-66. This caused anincrease in rates under the x-G6 schedule that becameeffective on November L, r-990, i.e., just eighteen a.y=before Panhandle tariff sheets were ti:-ea to pass throughthese costs.

L/
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3. ANRrs Take-or-p"y su="h""g"r And Adiu"tm"nt,
a. on December r-4, r-989, ANR fired tariff sheets (Docket

No. RP89-45-000) to establish procedures to recover take-or-pay
charges pursuant Commission Order No. 5Oo, which was then still-
in effect- IGc intervened in this proceeding. see ANR pipeline
company, 45 FERC !J 61-,022, at p. 6L,Lzs. on March 31, r_989, ANR

filed tariff sheets in another case (Docket No. Rp89-127-ooo) to
recover approxirnately $rao.1 million in take_or_pay costs from
its customers, including panhandle. rcc i-ntervened in this
proceeding as wer-I. see ANR pipeline company, 47 FERC

!l 6I,1-46 at p. G1 ,439 .

on June 9,1989, ANR filed tariff sheets in yet another case
(Docket No- RP89-l-93-ooo) seeking to recover an additional 986.8
million in take-or-pay costs from customers. rGC also intervened
here. see ANR pipeline companv, 48 FERC fl 6r_,013 at p. 61 ,og3.
By order i-ssued september 29, 19g9, the commission accepted
revised tariff sheets in the above dockets, suspended them, and

allowed them to become effective May t, 19g9 and July 10, 1989,
respectively, subject to refund. see ANR pipeline company,

48 FERC J[ 61,403.

b. on october 25, l-989, ANR filed tariff sheets (Docket No.

RP90-18-0o0) seeking to reeover $21-.9 mirlion in additional take-
or-pay costs from its customers. rcc intervened here as wel-I.
See ANR Pipeline companv, 49 FERC !t 6L,22g at p. 61 ,87_4. By

order issued November 24, 1999, the commission accepted these
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sheets for filing and suspended them, allowing them to become
effective on November 25, 1989, subject to refund. rd.

c. on November 27, 1989, ANR again filed tariff sheets
(Docket No. Rpgo-46-000) to recover an additional s24.8 million
of take-or-pay settrement costs. rcc intervened 1n this
proceedinqr as well- see a@, 49 FERC ![ 61-,418
at p- 62,494. The commission accepted these sheets for filing
and suspended them- As a result, they became effecti.ve on
December 27, l-989, subject to refund. Id.

d' on December 29, 19g9, ANR filed tariff sheets (Docket
No. TMgo-3-48-ooo) proposing to adjust its take-or-pay charges in
the four (take-or-pay) dockets discussed above to reconcile its
projections of estimated take-or-pay costs with actuar_ payment
data. rcc intervened in this proceeding as we11. see ANR
Pipeline company, 50 FERc !r 61-,L02 at p. 61 ,334. By order j_ssued
January 31, 1990, the commission accepted these sheets for
filing, suspended them, which allowed them to become effective
February lt 1990, subject to refund. fd.

e' Fina,ly, on May 14, 1990, ANR filed revised tariff
sheets in subdocket oL2 of Docket No. Rp89-161 to refr-ect
adjustrnents in ANRrs rates because of changes in ANRrs gas
measurement methodol0gy. These adjustments affected take_or-pay
surchargres that ANR had already filed. As noted above, rGC had
already intervened in Docket No. Rp89-151 (the r_989 ANR general
rate case). By letter order dated June 3_, 1990, the Director of
the commissionrs office of pipeline and producer Regulation
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accepted these sheets for filing, effective May L, l-990, subject

to the outcome of, inter alia, Docket No. 89-151.

4. AlIRrs Annual Charge Adjustments

Pursuant to order No. 472 [FERC Statutes & Regulations S

30,7461, U the Commission has afforded natural gas pipelines

the option of passing along annual charges to their customers

through an annual charge adjustment (AcA) cost-tracking provision

in their tariffs, instead of recovering these charges in general

rate proceedings. On September 1, L987, ANR filed tariff sheets

in Docket No. RP87-134-000 containing ACA charge provi-sions,

proposing to pass along those annual charges to its customers,

including Panhandle. By order issued November 19, 1987, the

Commission accepted the tariff sheets for filing, effective

October 1, L987. 3-/ Since that time, ANR annually has made

Annual charges Under the omnibus Reconciliation Act of 1986,
52 Fed. Reg. 27-,263 (19A7), III FERC Statutes & Regulations
!l 30,'746, clarified, 52 Fed. Reg. 23,650 (l-.987), IIf FERC
Statutes & Regulations !l 30,75O (Order No. 472-A), rehrg
qranted in part and denied in part, 52 Fed. Reg. 361013
(L987), III FERC Statutes & Regulatj-ons !l 30,767 (Order No.
472-B), rehrq granted in part, 53 Fed. Reg. 1,748 (l-98g) , 42
FERC fl 61,013 (Order No. 472-C).

In these orders, the Commission promulgated regulations,
required by the Omnibus Budget Reconciliation Act of 1986,
establishing annual charges pursuant to which interstate
natural gas pipelines would annually reimburse the
Commission for any gas regulatory program costs which the
Commission had not already recouped through filing fees.
These charges apply uniformly to all pipelines based on the
same unit charge applicable to all throughput.

ANR Pipeline Company, 4a FERC tl 6J-,1-94 (L987). For the L2-
month period commencing October L , 1-98'7, the Commission
established the ACA unit charge to be $0.0021- mcf, adjusted
for heating and pressure base. See 40 FERC t[ 62,393 (1987).

u

1/
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three other tariff filings to revise its
reflect the inclusion of annual charges.

approved and allowed to become effecti-ve
October l, 1989 , 5/ and October 1 , 1_ggo.

appear that fcc j_ntervened in any of Lhe

rate schedules to
These filings were

October L, L988, U
gJ ft does not

four ANR ACA filings.

a,/

5/

6/

AI.IR Pipeline companv, order of the Director Accepting AnnualCharge.Adjustments, 44 FERC ![ 62,341 (Sept. 28, f9Aei. The
ACA unit charge was establlshed by the clmmission to be
$0.00L8 per mcf, effective octobei t, 1988.

ANR Pipeline Cgmpany, 48 FERC fl 62,236 (Sept. ZB, l_989).The ACA unit charge was established by the- commission to be
$0.0017 per mcf, effective October 1, l-g}g.
see Annual charges under the omnibus Budget ReconciliationAct of 1986, Docket No. RMgT-3-ooo, 52 FERC !J 6]-,337 (sept.l-990). Because this order authorized ANR to--fire reviseltariff sheets reflecting a minor i-ncrease over itsoctober a, 1990 surcharge, an j-ncreased AcA became effectiveon November l, 1990. under this increase, the ACA rateeffective November l, l-990 was established by the commi-ssionto be $0.0022 per mcf.
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