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Bankruptcy trustee sought to rescind
debtor’s prepetition purchases of precious
metal and sought to recover value of pre-
cious metals debtor sold prepetition. The
bankruptey court granted summary judg-
ment in favor of precious metals dealer on
fraudulent transfer claims and, after trial
on claim asserted under the Commodity
Exchange Act, recommended findings in
fact and conclusions of law that debtor’s
purchases did not violate the Act. The
United States District Court for the Dis-
trict of Idaho, Marion J. Callister, Chief
Judge, affirmed the summary judgment
and concluded that no violation of the Act
had occurred. Appeal was taken. The
Court of Appeals, David R. Thompson, Cir-
cuit Judge, held that: (1) deferred delivery
{margin) transactions between debtor and
dealer were futures contracts; (2) the mar-
gin purchases were exempt from the Act as
cash forward contracts; (3) debtor’s prepet-
ition transfer of precious metals to dealer
was not avoidable as fraudulent convey-
ance; and (4) dealer was entitled to attor-
ney fees for defense of fraudulent transfer
claims, for which Idaho state law provided
rule of decision, but not for defense of
claims resolved under federal law.

Procedure 11 for filing “a frivolous lawsuit” is
denied. Dranow's request for sanctions against
Mone under Circuit Rule 30-2 for including an
allegedly irrelevant one page Dunn & Bradstreet

Affirmed in part, vacated in part, and
remanded.

1. Commodity Futures Trading Regula-
tion ¢=10

Deferred delivery (margin) purchases
of precious metals were not illegal leverage
contracts under the Commodity Exchange
Act; the deliveries were delayed two years
at most, and under the Act, there can be no
such thing as a leverage contract with a
duration of less than ten years. Commodi-
ty Exchange Act, § 1 et seq., as amended,
7 US.CAA. § 1 et seq.

2. Commodity Futures Trading Regula-
tion =10

Contracts for the deferred delivery
(margin) sale of precious metals were ‘“fu-
tures contracts,” within the meaning of the
Commodity Exchange Act, even though the
contracts lacked standardized terms and
were not accompanied by clearinghouse,
standardized, or exchange-style variation
margining, settlement system, or a right to
assign the contract; seller implicitly repre-
sented that it would provide for offsetting
contracts. Commodity Exchange Act,
§ 4(a), as amended, 7 U.S.C.A. § 6(a).

See publication Words and Phrases
for other judicial constructions and
definitions.

3. Commodity Futures Trading Regula-
tion =10

While public involvement is factor to
consider in deciding whether particular
transaction constitutes cash forward con-
tract or illegal off-exchange futures con-
tract, it is not the sole determinant of the
status of transaction. Commeodity Ex-
change Act, §§ 2(a)(1)(A), 4(a), as amended,
7 US.C.A. §§ 2, 6(a).

4. Commodity Futures Trading Regula-
tion ¢16
Contracts for deferred delivery (mar-
gin) sales of precious metals were exempt
from the trading requirements of the Com-
modity Exchange Act as cash forward con-

report in the excerpts of record is also denied.
See Kirshner v. Uniden Corp. of America, 842
F.2d 1074, 1083 (9th Cir.1988).
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tracts; both seller and buyer had legal
obligation to make or take delivery upon
demand of the other. Commodity Ex-
change Act, §§ 2(a)(1)(A), 4(a), as amended,
7 US.CA. §§ 2, 6(a).

5. Commodity Futures Trading Regula-
tion &=51
Statutes ¢219(6)

Court of Appeals gives great deference
to the Commodity Futures Trading Com-
mission’s interpretation of the Commodity
Exchange Act; not only is the Commission
charged generally with administering the
Act, but the field of commodities regulation
is complex, and responsive to a rapidly
changing market. Commodity Exchange
Act, § 1 et seq., as amended, 7 U.S.C.A.
§ 1 et seq.

6. Bankruptcy ¢=2610

In order to bring property into the
estate as fraudulent conveyance, bankrupt-
¢y trustee must first show that transfer
was of an interest of the debtor in proper-
ty; property in which the debtor possessed
only legal title cannot be recovered for the
benefit of the bankruptcy estate. Bankr.
Code, 11 U.S.C.A. § 548.

7. Bankruptcy €=2610

Debtor’s prepetition liquidation of pre-
cious metals account was not avoidable as
fraudulent conveyance; debtor held only
bare legal title to the precious metals.
Bankr.Code, 11 U.S.C.A. § 548.

8. Bankruptcy €=2183

Precious metals dealer was entitled to
attorney fees for defense of fraudulent
transfer claims, for which Idaho state law
provided rule of decision, but not for de-
fense of claims resolved under federal law,
in proceeding wherein bankruptcy trustee
unsuccessfully sought to rescind debtor’s
prepetition purchases of precious metals
and sought to recover value of precious

metals sold by debtor prepetition. I.C.
§ 12-120(3); Bankr.Code, 11 U.S.C.A.
§§ 544(b), 548.

9. Bankruptcy 3790

Remand was appropriate to permit dis-
trict court to determine appropriate amount
of attorney fees recoverable by precious
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metals dealer for defense of fraudulent
transfer of claims, for which state law pro-
vided rule of decision, in proceeding where-
in bankruptcy trustee sought to rescind
debtor’s prepetition purchases of precious
metals and sought to recover value of pre-
cious metals sold by debtor prepetition;
district court had not allocated its attorney
fee award between defense of claims under
state law, for which attorney fees were
recoverable, and claims under federal law,
for which attorney fees were not recovera-
ble. LC. § 12-120(3); Bankr.Code, 11
U.S.C.A. §§ 544(b), 548.

Blaine F. Evans and Jed W. Manwaring,
Evans, Keane, Koontz, Boyd, Simko & Rip-
ley, Boise, Idaho, for appellant.

John F. Kurtz, Jr., Hawley, Troxell, En-
nis & Hawley, Boise, Idaho, for appellees.

David G. High and Marilyn T. Scanlan,
Deputy Atty. Gen., Boise, Idaho, for ami-
cus curiae State of Idaho.

Jay L. Witkin and Edward S. Gelder-
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Commodity Futures Trading Com’n.
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curiae Commodities Corp. (U.S.A.) N.V.

Thomas E. Heftler, Melvin A. Broster-
man, Marvin J. Goldstein and Elizabeth A.
Mullins, Stroock & Stroock & Lavan, New
York City, for amici curiae J. Aron & Co.
and AIG Trading Corp.

Mark D. Young, John H. Stassen, Mau-
reen A. Donley-Hoopes, Susan P. Potter,
Kirkland & Ellis, Washington, D.C. and
Chicago, Ill, for amici curiae The Bd. of
Trade of the City of Chicago, Chicago Mer-
cantile Exchange, Commodity Exchange,
Inc. and New York Mercantile Exchange.

Before WRIGHT, FARRIS and
THOMPSON, Circuit Judges.

DAVID R. THOMPSON, Circuit Judge:
Keith D. Bybee, Sr., acting in some in-
stances for his own account and at other
times for customers, bought gold and sil-
ver, bullion and coins, from A-Mark Pre-
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cious Metals (“A-Mark”). Bybee left a
substantial amount of the precious metals
on deposit with A-Mark. Unknown to By-
bee’'s customers, A-Mark held a lien on all
of this metal to secure amounts owed by
Bybee for purchases on margin. The price
of silver dropped, and Bybee liquidated his
account, selling to A-Mark at the market
price all of the precious metals A-Mark
then held on deposit. This sale brought
over $2 million, but when Bybee’s debt to
A-Mark was settled, only some $300,000
remained. Bybee needed much more than
this to settle the accounts of his customers.
He tried to make up the shortfall by invest-
ing in the commodities market. That ef-
fort failed, and he filed for protection un-
der the Bankruptcy Act.

The trustee-in-bankruptcy sought to re-
scind Bybee’s purchases from A-Mark on
the ground that these purchases constitut-
ed off-exchange future contracts in viola-
tion of the Commodity Exchange Act
(“CEA”).! The trustee also sought to re-
cover the value of the precious metals By-
bee sold to A-Mark, asserting that the
liquidation of the account constituted a
fraudulent transfer under 11 U.S.C. §§ 544
and 548,

The bankruptey court granted summary
judgment in favor of A-Mark on the fraud-
ulent transfer claims. After a trial on the
trustee’s CEA claim, the bankruptey court
recommended findings of fact and conclu-
sions of law that Bybee’s purchases from
A-Mark did not constitute off-exchange fu-
tures contracts, and thus did not violate the
CEA.

The district court affirmed summary
judgment on the fraudulent transfer
claims, and adopted the bankruptey court’s
findings of fact on the CEA claim. The
district court concluded that no violation of
the CEA had occurred because the transac-
tions between Bybee and A-Mark were
non-public transactions between commer-
cial parties.

We have jurisdiction under 28 U.S.C.
§§ 158(c) and 1291. We affirm in part and
remand for further proceedings to award

1. In this appeal we do not reach the question
whether rescission of an off-exchange transac-

attorney fees to A-Mark for the defense of
the fraudulent transfer claims, for which
Idaho state law provides the rule of deci-
sion, but not for the defense of the claims
resolved under federal law.

FACTS

Bybee began buying silver from A-Mark
in 1979. He resold the silver to his custom-
ers, earning a commission on the sales.
Initially, Bybee bought no precious metals
from A-Mark unless he had first made
arrangements for its resale to one of his
retail customers. Later, he bought pre-
cious metals for his own account as well as
for his customers.

Bybee bought precious metals from A-
Mark pursuant to a form Trading Agree-
ment. This Agreement provided for two
types of transactions: “Immediate Delivery
Sales and Purchases” and “Deferred Deliv-
ery (margin) Sales.” Until April of 1982,
most of the purchases involved in this ap-
peal took the form of Immediate Delivery
Sales.

In an Immediate Delivery Sale, A-Mark
required Bybee to pay cash in full within 48
hours of the purchase. A-Mark then deliv-
ered the goods to Bybee or Bybee’s cus-
tomer. When A-Mark bought metal from
Bybee, Bybee was required to deliver the
metal to A-Mark within five days. From
1979 until April of 1982, 98% of these
transactions resulted in the physical deliv-
ery of precious metal to Bybee or his cus-
tomers.

In a Deferred Delivery Sale, Bybee made
an immediate down payment of 20% (later
reduced to 10%) and obtained physical de-
livery upon paying the balance. The bal-
ance due A-Mark was secured with a lien
on all undelivered metals bought under the
Deferred Delivery plan.

Bybee advised his customers that they
did not have to take actual delivery but
could instead store their metal at A-Mark
for up to two years at no cost. In fact, the
“storage” was a Deferred Delivery Sale
and A-Mark held a lien on the stored metal

tion is a remedy afforded under the Commodity
Exchange Act. See 7 US.C. § 7(a).
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securing all of Bybee’s purchases, both for
himself and for his customers, even though
a customer may have paid 100% of the
purchase price.

As silver declined in value, A-Mark made
margin calls on Bybee. After exhausting
his own assets, Bybee borrowed from
friends and customers in an effort to re-
duce the A-Mark debt. By May 1986, By-
bee was unable to raise more money or
provide additional metals to satisfy A-
Mark’s margin calls. He then sold to A-
Mark for $2,126,692.70 all metal it held for
deferred delivery. This price represented
the current value of the metals at the time
sold.

After offsetting Bybee's debt, A-Mark
paid Bybee approximately $300,000 in cash.
Bybee did not advise his customers of this
sale. Instead, he invested the $300,000 in
commodity futures with the hope of quickly
recovering his losses. This failed, and on
February 27, 1987 he filed for relief under
the Bankruptey Code.

ANALYSIS

A. Claims Arising Under the Commodity
Exchange Act

The CEA makes it “unlawful for any
person to offer or enter into ... a contract
for the purchase or sale of a commodity for
future delivery ... unless ... such transac-
tion is conducted on or subject to the rules
of a board of trade which has been desig-
nated by the Commodity Futures Trading
Commission as a ‘contract market’ for such
commodity....” 7 US.C. § 6(a). A fu
tures contract that violates this provision is

2. The Act's definition of a “commodity” includes
certain specified agricultural commodities and
“all other goods and articles ... and all services,
rights and interests” except onions. 7 US.C.

§ 2.

3. The trustee argues alternatively that the
10%,/20% purchases, if not futures contracts,
were illegal leverage contracts. See 17 C.F.R.
§ 31.4(w) (1991). The trustee is mistaken.
“Under the Commission's interpretation of the
Commodity Exchange Act, there can be no such
thing as a leverage contract with a duration of
less than ten years.” CFIC v. P.ILE., Inc., 853
F.2d 721, 724 (Sth Cir.1988). The Trading
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deemed an illegal “off-exchange” futures
contract.

To avoid application of the CEA to every
executory contract,®? Congress limited its
reach in section 2(a)(1)(A). This section,
known as the “cash forward contract” ex-
clusion, provides: “The term ‘future deliv-
ery’ ... shall not include any sale of any
cash commodity for deferred shipment or
delivery.” 7 U.S.C. § 2 (1988).

[1] The trustee contends Bybee’s mar-
gin purchases were illegal off-exchange fu-
tures contracts.® A-Mark argues that the
transactions were cash forward contracts,
exempt from the exchange trading require-
ments of the CEA. We consider the par-
ties' contentions in order, determining first
whether the transactions were futures con-
tracts under the CEA?

1. Were the margin purchases futures
contracts?

“Commodity futures transactions involve
standardized contracts for the purchase or
sale of commodities which provide[] for
future, as opposed to immediate, delivery,
and which are directly or indirectly offered
to the general public and generally are
secured by earnest money, or ‘margin.’”
In re Stovall, [1977-1980 Transfer Binder],
Comm.Fut.L.Rep. (CCH) 120,941, at 23,-
777. Each element need not be present for
a transaction to be a futures contract. Id.
Instead, ‘“[t]he transaction must be viewed
as a whole with a critical eye toward its
underlying purpose.” CFTC v. Co Petro
Marketing Group, Inc., 680 F.2d 573, 581
(9th Cir.1982).

Agreement between A-Mark and Bybee provides
for a duration of two years.

4. The trustee also contends the district court
erred in refusing to permit the trustee’s legal
expert to testify. This testimony was offered to
provide the court with the expert's opinion of
the proper legal definition of a forward contract
under the CEA. We conclude the district court
did not abuse its discretion in refusing to permit
this testimony. See United States v. Unruh, 855
F.2d 1363, 1376 (9th Cir.1987), cert. denied, 488
U.S. 974, 109 S.Ct. 513, 102 L.Ed.2d 548 (1988);
United States v. Curtis, 782 F.2d 593, 599 (6th
Cir.1986).
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[2] A-Mark argues the contracts are
not futures contracts because they lack
standardized terms and are not accompa-
nied by a clearinghouse, standardized or
exchange-style variation margining, a set-
tlement system or the right to assign the
contracts. We disagree.

We recognized in Co Petro that a con-
tract that does not contain wholly standard-
ized terms can still be considered a futures
contract if the seller implicitly guarantees
that it will provide for offset. Id. at 580.
In Co Petro, we stressed “the rationale for
standardization in futures trading.” Id.
We noted that, “The ability to form offset-
ting contracts [in the futures market] is
essential, since investors rarely take deliv-
ery against the contracts.” Id. In Co
Petro, the seller provided a contractual
right of offset. Co Petro’s customers,
“like customers who trade on organized
futures exchanges,” received the benefit of
offset, and the contracts’ degree of stand-
ardization could be disregarded. Id.

A similar situation exists here. The dis-
trict court found that A-Mark implicitly
represented that it would provide for off-
setting contracts, even though the con-
tracts it sold were not entirely standard-
ized. As in Co Petro, this is enough to
satisfy the standardization requirement.

A-Mark also argues the transactions at
issue cannot be futures contracts because a
number of factors generally associated
with organized futures exchanges are not
present. But as the CFTC has noted,
“[TThe requirement that a futures contract
be executed on a designated contract mar-
ket is what makes the contract legal, not
what makes it a futures contract.” First
Nat'l Monetary Corp., [1984-1986 Trans-
fer Binder] Comm.Fut.L.Rep. (CCH) 122,
698, at 30,970 (1985).

We conclude the margin purchase trans-

actions between A-Mark and Bybee were
futures contracts.

2. Are the margin purchases exempt
from the CEA as forward con-
tracts?

Congress ‘“intended to cover [with the

cash forward exclusion] only contracts for

sale which are entered into with the expec-
tation that delivery of the actual commodi-
ty will eventually occur through perform-
ance on the contracts.” Stovall, at 23,777.
“Although the desire to acquire or dispose
of a physical commodity is the underlying
motivation for entering such a contract,
delivery may be deferred for purposes of
convenience or necessity.” Id. at 23,778.

In the present case, the district court
characterized the A-Mark/Bybee transac-
tions as cash forward contracts because
they were commercial transactions between
Bybee and A-Mark. The district court
thus carved out a non-public commercial
party exception to commodities regulation.
Neither the parties nor the amici champion
this approach on appeal.

(3,41 While public involvement is cer-
tainly a factor to consider in deciding
whether a particular transaction consti-
tutes a cash forward contract or an illegal
off-exchange futures contract, it is not the
sole determinant of the status of a transac-
tion. Here, the concept of delivery is the
determining factor.

In Co Petro, we required a subjective
intent as well as an objective showing of
the delivery obligation. 680 F.2d at 578,
We noted that the cash forward contract
exclusion applies only where “the parties
contemplate physical transfer of the actual
commodity.” Id.

Our opinion in Co Petro did not discuss
the nature of the legal obligations created
by the purchase agreement. We did not
include in our cash forward contract discus-
sion any mention of the fact that Co Pe-
tro’s purchase contracts did not impose
“the forced burden of delivery” on either
party. Id. at 580. Instead, the facts un-
derlying the purchase agreement assumed
primary importance.

Since we decided Co Petro, the CFTC has
issued several interpretive releases discuss-
ing the elements of a cash forward con-
tract. In 1985, the CFTC sought to distin-
guish cash forward contracts from certain
forms of option contracts. See Character-
istics Distinguishing Cash and Forward
Contracts and “Trade” Options, 50 Fed.
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Reg. 39656 (Sept. 30, 1985). The CFTC
characterized a forward contract as “a
binding agreement on both parties to the
contract: one must agree to make delivery
and the other to take delivery of the com-
modity.” Id. at 39657-58. The CFTC also
noted that the parties to forward contracts
“have the capacity to make or take deliv-
ery” and that delivery generally occurs.
Id. at 39658.

The CFTC in December 1987 revisited
forward contracts in an advanced notice of
proposed rulemaking. See Regulation of
Hybrid and Related Instruments, 52 Fed.
Reg. 47022 (Dec. 11, 1987). In this release
the CFTC acknowledged the changing face
of forward contract transactions:

[Clommodity transactions between com-
mercial counterparties in certain markets
have evolved from contracts for deferred
delivery of a physical commodity pursu-
ant to which delivery generally occurs to
transactions that have highly standard-
ized terms, ocecur on a recurrent basis
among an identifiable group of commer-
cial participants and are frequently satis-
fied by the cancellation of contractual
obligations based upon the payment of
intervening market price changes. Al
though such transactions may be settled
other than by delivery on more than an
occasional basis, it appears that depar-
ture from the traditional requirement of
settlement by delivery of the physical
commodity occurs on the basis of private-
ly negotiated agreements by principals
who have the capacity to make or take
delivery, who contemplate actual delivery
or acceptance of delivery in some of
those transactions, but who may be un-
able to determine at the inception of the
transaction that delivery will not be re-
quired.

Id. at 47027.

In a more recent discussion, the CFTC
sought “to make clear its view that certain
transactions between commercial parties

5. The Statutory Interpretation makes clear that
its broader definition of forward contracts ap-
plies only to “transactions entered into for com-
mercial purposes related to the business of a
producer, processor, fabricator, refiner or mer-
chandiser, who may wish to purchase or sell a
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. are encompassed by the Section 2(a)(1)
exclusion and therefore are outside the
scope of the Commission’s regulatory juris-
diction under the Commodity Exchange
Act.” Statutory Interpretation Concern-
ing Forward Transactions, 55 Fed.Reg.
39188, 39189 (Sept. 25, 1990) (the “Statu-
tory Interpretation”). The CFTC recog-
nized that the commercial landscape had
changed, and that modern, more sophis-
ticated forward contracts

entered into between commercial coun-

terparties in normal commercial chan-

nels, serve the same commercial fune-
tions as did those forward contracts
which originally were the subject of the
section 2(a)(1) exclusion notwithstanding
the fact that, in specific cases and as
separately agreed to between the parties,
the transactions may ultimately result in
performance through the payment of
cash as an alternative to actual physical
transfer or delivery of the commodity.
Id. at 39191.

The real innovation contained in the Stat-
utory Interpretation is its treatment of the
delivery obligation.®* Acknowledging that
commercial parties often agree to “book-
out,” or offset, the contractual delivery ob-
ligations, the CFTC concluded that

while such agreements may extinguish a
party’s delivery obligation, they are sepa-
rate, individually negotiated, new agree-
ments, there is no obligation or arrange-
ment to enter into such agreements, they
are not provided for by the terms of the
contracts as initially entered into, and
any party that is in a position in a distri-
bution chain that provides for the oppor-
tunity to book-out with another party or
parties in the chain is nevertheless enti-
tled to require delivery of the commodity
to be made through it, as required under
the contracts.

Id. at 39192.

[5] We give “great deference to the
Commission’s interpretation of the Com-

commodity for deferred shipment or delivery in
connection with the conduct of its business.”
Statutory Interpretation, 55 Fed.Reg. at 39191.
The CFTC also stressed the parties “capacity to
make or take delivery.” Id.
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modity Exchange Act” CFTC v. PLE,
Inc., 853 F.2d 721, 724 (9th Cir.1988). Not
only is the CFTC charged generally with
administering the CEA, see Udall v. Tall-
man, 380 U.S. 1, 16, 85 S.Ct. 792, 801, 13
L.Ed.2d 616 (1965) (“great deference
[should be given] to the interpretation giv-
en the statute by the officers or agency
charged with its administration.””), but the
field of commodities regulation is complex,
and responsive to a rapidly changing mar-
ket. See United States v. Shimer, 367
U.S. 874, 382, 81 S.Ct. 1554, 1560, 6 L.Ed.2d
908 (1961).

In its Statutory Interpretation, the CFTC
explained:
The underlying postulate of the exclusion
is that the Act's regulatory scheme for
futures trading simply should not apply
to private commercial merchandising
transactions which create enforceable
obligations to deliver but in which deliv-
ery is deferred for reasons of commercial
convenience and necessity.
55 Fed.Reg. at 39190 (emphasis supplied).®
Here, both A-Mark and Bybee had the
legal obligation to make or take delivery
upon demand of the other. Accordingly,
consistent with the Statutory Interpreta-
tion, we conclude section 2(a)(1) of the CEA
precludes application of the exchange trad-
ing requirement to these transactions.

B. The Trustee’s Fraudulent Conveyance
Claims

The trustee also sought to recover as a
fraudulent conveyance Bybee’s pre-bank-
ruptey transfer of precious metals to A-
Mark. The bankruptey court granted sum-
mary judgment for A-Mark. The district
court found that Bybee held only the bare
legal title to the transferred property and
affirmed. We agree.

[6,7] In order to bring property into
the estate as a fraudulent conveyance, the
trustee must first show that the transfer
was “‘of an interest of the debtor in proper-

6. This language was adopted in response to
Transnor (Bermuda) Ltd. v. BP N. Am. Petrole-
um, 738 F.Supp. 1472 (S.D.N.Y.1990), and can
be compared with that used in an earlier draft
based upon the Co Petro standard. The draft

ty.” 11 US.C. § 548 (1988). Property in
which the debtor possessed only legal title
cannot be recovered for the benefit of the
bankruptey estate. See United States v.
Whiting Pools, Inc., 462 U.S. 198, 204 n. 8,
205 n. 10, 103 S.Ct. 2309, 2313 n. 8, 2314 n.
10, 76 1.Ed.2d 515 (1983) (“The legislative
history indicates that Congress intended to
exclude from the estate property of others
in which the debtor had some minor inter-
est such as a lien or bare legal title....”);
In re Torrez, 827 F.2d 1299, 1303 (9th
Cir.1987) (“The Debtors possessed nothing
beyond bare legal title.... [Tlhe estate
has no interest in the property.”).

The trustee does not dispute that Bybee
held only the bare legal title to the proper-
ty transferred to A-Mark. The trustee,
therefore, cannot avoid the transfer pursu-
ant to 11 U.S.C. § 548.

C. Attorney Fees

The district court awarded attorney fees
to A-Mark for its successful defense of
counts two through seven. The district
court determined that Idaho Code § 12-
120(8) entitled A-Mark to its reasonable
attorney fees.

In counts three through six the trustee
sought to avoid Bybee's transfer of pre-
cious metals to A-Mark, pursuant to 11
U.S.C. § 544(b), on the ground that Bybee's
transfer was voidable as fraudulent under
Idaho law. Section 544(b) allows a trustee
to avoid any transfer that would be voida-
ble under state law. Kupetz v. Wolf, 845
F.2d 842, 845 (9th Cir.1988). Thus, state
law governs the resolution of the merits of
counts three through six.

We have held that state law governs an
award of attorney fees if “state law and
not federal bankruptcy law provides the
rule of decision in a contested matter.”
Holiday Mobile Home Resorts v. Wood,
803 F.2d 977, 979 (9th Cir.1986) (applying
Arizona doctrine of res judicala to peti-
tioner’'s motion to reopen bankruptey);

language stated that the regulatory scheme
should not apply to “transactions in which actu-
al delivery is contemplated.” Statutory Interpre-
tation Concerning Transactions, CFTC (DRAFT)
(June 29, 1990).
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Merced Prod. Credit Ass'n v. Sparkman
(In re Sparkman), 703 F.2d 1097, 1099 (9th
Cir.1983) (applying state contract and tort
law raised by debtor-in-bankruptcy’s coun-
terclaims against claimant).

Neither Holiday Mobile Home Resorts
nor Sparkman involved incorporation of
state law by an applicable federal statute.
State law was applicable in Holiday Mobile
Home Resorts because the res judicata
effect of a previous state court judgment is
determined by the law of the rendering
court. See generally C. Wright, A. Miller
& E. Cooper, Federal Practice and Proce-
dure: Jurisdiction § 4469, at 65960
(1981). And, state law was applicable in
Sparkman because the bankruptey court
had ancillary jurisdiction over the debtor-in-
bankruptcy’s state law counterclaim.

[8] Although section 544(b) does not in-
corporate Idaho Code § 12-120(3), a cir-
cumstance which weighs against a fee
award on counts three through six, see
Bakst v. Presley (In re E.D. Presley Corp.
Ltd.), 44 B.R. 781 (Bankr.S8.D.F1.1984), at-
torney fees may be awarded on an alter-
nate basis. In Holiday Mobile Home Re-
sorts, we held that a court should award
attorney fees “if [a state] court would
[award] fees in an action ... raising the
same issues.” 803 F.2d at 979. Prior to
bankruptcy, Bybee personally could have
brought counts three through six in an
Idaho state court. In such an action, Idaho
Code § 12-120(3) would have permitted A-
Mark, as prevailing party in a civil action
on a commercial transaction, to recover its
reasonable fees. See Brower v. E.I. Du-
Pont de Nemours and Co., 117 Idaho 780,
792 P.2d 345, 349 (1990) (allowing recovery
of attorney fees when “commercial transac-
tion is integral to the claim and constitutes
the basis upon which the party is attempt-
ing to recover”).

We conclude that under Holiday Mobile
Home Resorts and Sparkman, 1daho Code
§ 12-120(3) permits A-Mark to recover its
reasonable attorney fees as to counts three
through six.

With regard to counts two and seven,
however, federal law provides the rule of
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decision. In count two, the trustee sought
to avoid the transfer of precious metals to
A-Mark pursuant to 11 U.S.C. § 548. We
affirmed summary judgment on this count
because the transfer was not “of an inter-
est of the debtor in property” under the
terms of section 548(a). See Whiting
Pools, 462 U.S. at 205 n. 10, 103 S.Ct. at
2314 n. 10. Count seven was the CEA
claim, and, as discussed above, we affirmed
summary judgment because we concluded
the purchases were exempt from the CEA.

Under federal law, the prevailing party is
not entitled to attorney fees unless autho-
rized by ‘“‘contract, applicable statute, or
other exceptional circumstances.” Rich-
ardson v. Alaska Airlines, Inc., 750 F.2d
763, 765 (9th Cir.1984). The Bankruptcy
Code does not provide for recovery of at-
torney fees for counts two and seven. See
3 Cowans, Bankruptcy Law and Practice
§ 17.14, at 67 (1989) (listing sections of
Bankruptcy Code providing for attorney
fees). Further, there is neither a contract
nor other exceptional circumstance in this
case that warrants recovery of attorney
fees for the defense of these counts.

We conclude A-Mark is not entitled to
attorney fees for its defense of counts two
and seven.

[9] Because the district court did not
allocate its attorney fee award between
defense of the claims under state law, for
which attorney fees are recoverable, and
the claims under federal law, for which
attorney fees are not recoverable, we va-
cate the award of attorney fees and re-
mand this case to the district court to de-
termine the appropriate amount of attorney
fees recoverable for defense of counts
three through six. The parties will bear
their own costs on appeal.

AFFIRMED in part, VACATED in part
and REMANDED.
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