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rized to .deputize ... to perform.the func-
tions of a Deputy U.S. Marshal in any dis-
trict designated by the Director,” among
others, “[slelected federal, state, or local law
enforcement officers.” Whatever other ef-
fect such a special deputation may produce,
it cannot transform a local law enforcement
officer into a federal one. The Director’s
appointment authority is fixed by statute.
He “is authorized to appoint and fix the
compensation of such employees as are nec-
essary to carry out the powers and duties of
the Service” and “may designate such em-
ployees -as law enforcement officers.” 28
U.S.C. § 561(f).! He has no statutory au-
thority to appoint anyone other than a Mar-
shals Service employee or official as an “offi-
cer” of any kind.? . Thus, his deputation of
an individual outside the Service as a special
deputy marshal does not confer “federal offi-
cer” status on that individual and, therefore,
impersonation of a special deputy marshal
should not violate section 912> Neverthe-
less, I am constrained to join in affirming
Bryant’s conviction on count 1 because cir-
cuit precedent holds that the statute ean be
violated even when the assumed office does
not exist. See United States v. Maxwell, 920
F.2d 1028, 1037 n. 11 (D.C.Cir.1990) (citing
United States v. Rosser 528 F.2d 652, 656 n.
14 (D.C.Cir.1976)). Although I believe the
cireuit precedent is wrong, I am nevertheless
bound by it.
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1. Section 561(f) provides in full: “The Director
is authorized to appoint and fix the compensa-
tion of such employees as are necessary to carry
out the powers and duties of the Service and may
designate such employees as law enforcement

~ officers in accordance with such policies and
procedures as the Director shall establish pursu-
ant to the applicable provisions of title 5 and
regulations issued thereunder.”

2. The statutes repeatedly emphasize that the Di-
rector’s authority extends only over officials and
employees of the Marshals Service, a class that
does not encompass special deputy marshals.
The Director serves “at the head of the United
States Marshals Service,” 28 U.S.C. § 561(a),
and is authorized to administer oaths and to take
affirmations “‘of officials and employees of the
Service,” 28 U.S.C. § 561(h). In addition only
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Utility: petitioned for review of order of
Federal Energy Regulatory Commission
(FERC) declaring that rates utility paid for
power produced by two qualifying facilities
(QFs) did not violate Public Utility Regulato-
ry Policies Act (PURPA). The Court of
Appeals, Ginsburg, Circuit Judge, held that
because challenged -order did nothing more,
in effect, than announce position that Com-
mission might take in enforcement action
before federal district: court, Court of Ap-
peals lacked jurisdiction to review it.

Petition dismissed.

1. Electricity ¢=1

Under Public Utility Regulatory Policies
Act (PURPA), it is always distriet court that

an “official of the Service” may "be designated
by the Director” to carry firearms and to make
warrantless arrests. 28 U.S:C. & 566(d):

3. I'am aware that the Ninth Circuit has conclud-
ed that a special deputy is protected by 18 U.S.C.
§ 111, entitled “Assaulting, resisting, or imped-
ing certain officers or employees,” which prohib-
its assaults against specific persons enumerated
in 18 U.S.C. § 1114. United States v. Diamond,
53 F.3d 249, 252-53 (9th Cir.1995). In Dia-
mond, however, the Ninth Circuit merely con-
strued the language of section 1114, concluding
that a special deputy marshal fell within the
statutory category of “any United States ... dep-
uty marshal.” The court did not address the
scope of the Marshals Service Director’s statuto-
ry appointment authority and did not hold that a
special deputy is a ““lederal officer.”
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first passes upon merits of whatever position
Federal Energy Regulatory Commission
(FERC) may take concerning PURPA’s im-
plementation; thus, courts of appeals are by
necessary implication precluded from review-
ing order issued under PURPA when doing
so would usurp role of district court as court
of first instance in PURPA’s enforcement
scheme. Public Utility Regulatory Policies
Act of 1978, § 210(b), 16 U.S.C.A. § 824a-
3(b).

2. Electricity =1

Court of Appeals lacks jurisdietion to
review order promulgated under Public Utili-
ty Regulatory Policies Act (PURPA) that is
both tied to particular set of facts and closely
related to enforcement scheme, regardless
whether that order addresses only that par-
ticular set of facts or announces rule of gen-
eral application applicable to that set of facts.
Public Utility Regulatory Policies Act of
1978, § 210(b), 16 U.S.C.A. § 824a-3(b).

3. Electricity ¢=11.3(1)

Failure of state commission to ensure
that -rate does not exceed utility’s avoided
cost is failure to comply with regulation im-
plementing Public Utility Regulatory Policies
Act (PURPA). Public Utility Regulatory
Policies Act of 1978, § 210(f), 16 U.S.C.A.
§ 824a-3(f); 18 C.F.R. § 292.304(b)(2).

4. Electricity &11.3(7)

Court of Appeals-lacked jurisdiction un-
der Public Utility Regulatory -Policies. Act
(PURPA) to review Federal Energy Regula-
tory Commission (FERC) order declaring
that rates utility paid for power produced by
two qualifying facilities (QFs) did not violate
PURPA; because challenged order did noth-
ing more, in effect, than announce position
that FERC might take in enforcement action
before federal district court, it was for dis-
triet court to determine whether state com-
mission - properly implemented PURPA.
Public Utility Regulatory Policies Act of
1978, § 210(b), 16 U.S.C.A. § 824a-3(b).

On Petition for Review of an Order of the
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Jonathan D. Schneider, Washirgton, DC,
argued the cause for petitioner and support-
ing intervenors, with whom Kenneth M. Ja-
sinski, New York City, was on the briefs.

Edward S. Geldermann, Attorney, Federal
Energy Regulatory Commission, Bethesda,
MD, argued the cause for respondent, with
whom Jerome M. Feit, Solicitor, Washington,
DC, at the time the brief was filed, was on
the brief. Samuel Soopper, Attorney, Mount
Ranier, MD, entered an appearance.

Robert F. Shapiro, Washington, DC, ar-
gued the cause for intervenors, Saranac Pow-
er Partners, L.P., et al., with whom Merrill
L. Kramer, Daniel M. Joseph, Washington,
DC, Howard J. Read, Albany, NY, Paul Wal-
ter Fox, Austin, TX, Paul Edward Nord-
strom, Douglas P. Lobel, Washington, DC,
Lawrence E. Glenn Houston, TX, and David
L. Schwartz were on the joint brief. Celeste
A’ Smith, Glen Rock, NJ, John N. Estes, ITI,
Christine R. Pembroke, Washington, DC,
and Deborah M. Lerner entered appear-
ances.

Before: WALD, GINSBURG, and
SENTELLE, Cirecuit Judges.

Opinion for the Court filed by Circuit
Judge GINSBURG.

GINSBURG, Circuit Judge:

The New York State Electric & Gas Cor-
poration (N.Y.SEG) seeks réview of an order
of the Federal Energy Regulatory Commis-
sion declaring that the rates NYSEG pays
for power produced by two qualifying facili-
ties (QFs) do not violate § 210(b) of the
Public Utility Regulatory Policies Act of 1978
(PURPA), 16 U.S.C.§ 824a-3(b). Because
the challenged order does nothing more, in
effect, than announce the position that the
Commission might take in an enforcement
action before a federal distriet court, we are
without jurisdiction to review it.

I. Background

In February 1995 NYSEG petitioned the
Commission for a declaration that the rates it
pays for power purchased from Lockport
Energy Associates and Saranac Power Part-
ners under agreements approved by the New



NEW YORK STATE ELEC. & GAS CORP. v. F.ER.C.

1475

Cite as 117 F.3d 1473 (D.C. Cir. 1997)

York State Public Service Commission (PSC)
exceed its avoided cost, in violation of
§ 210(b) of the PURPA. NYSEG also asked
the Commission to modify those rates and to
“take any action with respeet to its rules,
including the revision or waiver of those
rules, as necessary to grant the relief re-
quested.” Lockport and Saranac intervened,
arguing, among other things, that: the Com-
mission’s power under § 210(h) is limited to
ensuring that the PSC properly implemented
the Commission’s regulations; the Commis-
sion does not have the authority under
§ 206(a) of the Federal Power Act (FPA), 16
U.S.C. § 824-e(a), to modify the rates; and
any revision of the implementing regulations
would have to be done through rulemaking,
not in the course of an enforcement action.

Finding that the challenged rates were
consistent with the PURPA and the relevant
regulation, the Commission denied NYSEG's
petition. New York State Electric & Gas
Corp, 71 FERC 961,027 (April 12, 1995).
The regulation provides that “[iln the case in
which the rates for purchases are based upon
estimates of avoided costs over the specific
term of the contract or other legally enforce-
able obligation, the rates for such purchases
do not violate this subpart if the rates for
_ such purchases differ from avoided costs at
the = time of delivery.” 18 C.F.R.
§ 292.304(b)(5). The rate contained in each
of the challenged agreements was equal to
NYSEG’s estimated avoided cost at the time
it entered into the agreement. Therefore,
the Commission concluded, the rates remain
valid under the implementing regulation.

The Commission refused to revise
§ 292.304(b)(5) on the ground that “[ilt is
now far too late in the Commission’s imple-
mentation of PURPA for NYSEG to argue,
for the first time, that these particular regu-
lations have legal and policy flaws requiring
that we abrogate contracts entered into un-
der these regulations.” The agency did,
however, take the opportunity to explain the
underlying reason for the regulation. The
Commission said that it had promulgated
§ 292.304(b)(5) because it could neither en-
gage in “minute-by-minute” recalculation of
rates nor subject utilities and ecogenerators to
the uncertainty that frequent recalculation

would produce. The Commission had been
aware that avoided costs would change over
time, but had concluded that “in the long run,
‘overestimations’ and ‘underestimations’ will
balance out.” The regulation was (and, in
the opinion of the Commission, remained) a
fair compromise designed “to reconcile the
requirement that the rates for purchases
equal the utilities’ avoided cost with the need
for QFs to be able to enter into contractual
commitments based, by necessity, on esti-
mates of future avoided costs.”

The Commission also concluded that it
would be inappropriate to bring an enforce-
ment action challenging the accuracy of the
PSC’s findings of fact. Under the PURPA,
the Commission is required to ensure that
each state authority carries out the mandate
of § 210(f); it is not, however, for the Com-
mission “to second-guess state regulatory au-
thorities’ actual determinations of avoided
cost” NYSEG, the Commission concluded,
should have raised with the PSC, before the
contract was approved, any objection it might
have had to the method used to calculate its
avoided cost.

NYSEG petitioned for rehearing on the
grounds that the Commission had erred by:
(1) relying upon the PSC’s estimate of avoid-
ed cost; (2) failing to relieve NYSEG of
payment obligations that violate § 210(b) of
the PURPA; and (3) failing to modify, under
§ 206 of the FPA, purchase rates that violate
§ 210(b) of the PURPA. When the Commis-
sion denied rehearing, New York State Elec-
tric & Gas Corp., 72 FERC 161,067 (July 19,
1995), NYSEG petitioned this court for re-
view.

II. Analysis

The Commission argues that we are with-
out jurisdiction to review the declaratory or-
der at issue in this case because our doing so
would interfere with the enforcement scheme
of the PURPA. According to the Commis-
sion, our review of its non-binding assess-
ment of the PSC’s compliance .with the
PURPA .would bind the district court in any
future enforcement action, thereby usurping
that court’s role as the. court of first instance
in all matters concerning implementation of
the statute. The Commission urges that we
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hold, as we did in Industrial Cogenerators v.
FERC, 47 F.3d 1231 (D.C.Cir.1995), that we
are without jurisdiction to act where the
effect would be to deprive the district court
of its role under the statutory enforcement
scheme.

NYSEG counters that we would not dis-
turb the enforcement scheme by reviewing
the Commission’s order because the Commis-
sion could have granted all of the relief that
NYSEG requested without bringing an en-
forcement action in the district court. For
example, the Commission could have modi-
fied the challenged agreements under
§ 206(a) of the FPA without acting under the
PURPA. Therefore, according to NYSEG,
this court’s review of the Commission’s order
would in no way disrupt the enforcement
scheme of the PURPA or usurp the district
court’s role within that scheme.

The Congress declared with specificity the
means by which the ends of the PURPA are
to be achieved. See Industrial Cogenerators,
47 F.3d at 1234; Niagara Mohawk Power v.
FERC, 117 F.3d 1485, 1488 (1997). The
Commission is charged with promulgating
regulations designed to encourage cogenera-
tion, 16 U.S.C. § 824a-3(a), which each state
regulatory authority must then implement.
§ 824a-3(f). The Commission may bring an
enforcement action in federal district court
against any state authority that fails to do so,
§ 824a-3(h)(2)(A); alternatively, a utility or
cogenerator may petition the FERC to bring
such an action and, if the agency declines,
may itself sue the state regulatory authority
in district court. § 824a-3(h)(2)(B).

[1,2] Under this enforcement scheme it
is always the district court that first passes
upon the merits of whatever position the
Commission may take concerning the imple-
mentation of the PURPA. Industrial Cogen-
erators, 47 F.3d at 1234-35; Niagara Mo-
hawk, Slip Op. at 6-7, at 1488-89. The
courts of appeals are by necessary implica-
tion precluded from reviewing an order is-
sued under § 210 of the PURPA when doing
so would “usurp the role of the district court
as the court of first instance” in the enforce-
ment scheme created by § 210. Industrial
Cogenerators, 47 F.3d at 1235. See also
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Ramey v. Bowsher, 9 F.3d 133, 134 (D.C.Cir.
1993), ‘quoting Telecommunications Re-
search & Action Center v. FCC, 750 F.2d 70,
77 (D.C.Cir.1984) (“[A] statute which vests
Jurisdiction in a particular court cuts off jur-
isdiction in other courts in all cases covered
by the statute”). " Accordingly, we have held
that this court is without jurisdiction to re-
view an order promulgated under § 210 that
is both tied to a particular set of facts and
closely related to the enforcement scheme, 47
F.3d at 1235-36, regardless whether that or-
der addresses only that particular set of facts
or announces a rule of general application
applicable to that set of facts. Niagara Mo-
hawk, Slip Op. at 6-7, at 1488-89.

[3] The failure of a state commission to
ensure that a rate does not exceed a utility’s
avoided cost is a failure to comply with a
regulation implementing the PURPA. See
16 UB.C.§ 824a-3(f) (requiring “each State
regulatory authority [to] implement [Com-
mission rules promulgated under § 210(a) of
the PURPA] for edch’ electric utility for
which it has ratemaking authority”); 18 CFR
292.304(b)(2) (declaring that “a rate for pur-
chases satisfies the requirements [of the stat-
ute] if the rate equals the avoided costs
determined after consideration of the factors
[herein] set forth”). The alleged failure of
the PSC to set the contested rates at NY-
SEG’s avoided cost would ordinarily be chal-
lenged through an enforcement action
brought in district court under § 210¢h). See
§ 824a-3(h)(2) (state compliance with
§ 210(f) ensured by bringing enforcement ac-
tion in district court).

{41 The Commission has announced thé
position regarding the PSC’s implementation
of § 292.304(b)2) that it would take in any
future enforcement action - that NYSEG
might bring, namely, that the Commission
agrees with the PSC. Now, as we held in
Industrial Cogenerators, it is for the district
court, not the court of appeals, to determine
whether the state commission has properly
implemented the PURPA. Because we
would necessarily ‘answer the question
whether the PSC properly implemented
§ 292.304(b) were we to review the Commis-
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sion’s order, it appears that we are without
jurisdietion to do so.

NYSEG nevertheless argues that the or-
der now before us is different from the order
in Industrial Cogenerators, because: (1) it
was not promulgated exclusively under § 210
of the PURPA but, at least in part, under
§ 206 of the FPA; (2) no enforcement action
has been—nor, if NYSEG were granted the
relief it seeks, need ever be—initiated; and
(3)NYSEG’s request that the Commission re-
vise the implementing regulations cannot, ac-
cording to NYSEG, be granted in an enforce-
ment action that it might bring in’ district
court against the PSC.

We find these efforts to distinguish Indus-
trial Cogenerators unpersuasive. Although
it is true that NYSEG requested relief under
the FPA, the Commission’s denial of that
relief was based upon determinations that
would, if made binding upon the district
court, be. dispositive of any future enforce-
ment action under § 210(h). The fact that
NYSEG has not proceeded to the district
court is irrelevant; nothing in the PURPA
suggests that the Congress let our jurisdic-
tion turn upon -a party’s choice whether to
pursue its statutory remedy. Finally, we
could not review the Commission’s denial of
NYSEG’s request that it “take any action
with respect to its rules ... necessary to
grant the relief requested” without resolving
questions properly left to the district court;
for example, even the threshold question
whether waiver of 18 C.F.R. § 292.304(b)(5)
would be necessary in order to grant the
requested relief depends upon whether the
rate that NYSEG pays in fact exceeds its
avoided cost at the time of delivery. By
addressing NYSEG’s request that the Com-
mission revise the implementing regulations,
therefore, we would of necessity usurp the
district court’s role in the enforcement
scheme established by the PURPA.

At bottom, each of NYSEG's requests to
the Commission for relief is effectively a
challenge to the rates set by the PSC. In
response to these requests the Commission
did nothing more than state why in its opin-
ion the challenged rates comply with .the
PURPA. Under the enforcement scheme set
up by the Congress, NYSEG may now bring

an enforcement action under § 210(h)(2)(B)
of the PURPA, in which case the district
court will assess the merits giving the Com-
mission’s opinion such consideration as it
may deserve. We do not believe that the
Congress conferred. jurisdiction upon the
courts of appeals to review a non-binding
declaratory order that is bound up in the
enforcement scheme of the PURPA, lest the
appellate court oust the district court from
that role.

II1.

For the foregoing reasons, we hold that
this court is without jurisdiction to review
the order here challenged. The petition for
review is therefore

Conclusion

Dismissed.
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IN RE KOREAN AIR LINES DISASTER
OF SEPTEMBER 1, 1983.

Philomena DOOLEY, et al.
V.
' KOREAN AIR LINES CO., LTD.
No. 96-5278.

United States Court of Appeals,
District of Columbia Circuit.

Argued May 6, 1997.
Decided: July 11, 1997.
Rehearing Denied Aug. 7, 1997.

Representatives of passengers killed
when airplane was shot down in Soviet air-
space brought wrongful death action against
airline under Warsaw Convention. On re-
mand after airline’s liability was established
in consolidated litigation, airline moved to
dismiss all claims for nonpecuniary damages,
including damages for loss of society and
mental grief, and damages for passengers’
pre-death pain and suffering. The United
States Distriet Court for the District of Co-



