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Ilhether the Connission reasonabJ.y concluded that ttre X-3

transportation serrrice, which l{illiston Basin Interstate Pipeline

company (l{illiston) contracted to Provide KN Energy, Inc. (KN),

ranks belos all firn sales and transportation ser:vices in

priority for the use of pipeline capacity, if and when ltilliston

must internrpt pipeline selxlices to some of its customers during

periods of Peak usage.

The pertinent statutory provisions are sections 4, 5, and 7

of the Natural Gas Act, 15 U.S.C. 55 7t7c, 7L7d, and 717f.

The pertinent regulatot? provisions are 18 c.F.R. SS 284.8,

2g4.1O. These provisions are contained in the statutory and

Regulatory APPendix to ttris brief .

.,URTSDICTTON

The jurisdiction of this Court arises under Section 19(b) of

the Natural Gas Act, 15 U-s-e. S 717r(b)'
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REFERENCE TO PERTIES END RI'IJIITG8

Petitioner, Kl[, is an interstate natura] gas pipeline that

transports natural gas from production fields in Uontana to a

receipt point on its pipeline system in wyoning under a

ConnisEion-certificated transportation and exchange arrangement

sith interrrenor Williston, under l[illistonrs X-3 rate sc]redule.

The instant case concerns a tariff filing made by williston under

section 4 of the Gas Act to provide rropen accesstr transportation

serrrices pursuant to Part 284 of the Counissionrs regrulations,

which cLassified the x-3 transportation senrice, for purposes of

capaeity allocation, as ranking louer in priority to aII fitm

serrrices, uhether sales or transportation'

The orders for which review is sought are: (1) Williston

Basin Interstate Pipeline Companv, 56 FERC I 611103 (1991)

(R. 1321-1348; J.A. 52-6411- (2t and williston Basin Interstate

pipeline companv, 60 FERC I 6Lt262 (L992) (R. 1349-1375'

J.A. 65-78).

8trAITEUENT OF TEE CASE

BaakcrouadA.

1.

In UaY L974, KN and Uontana Dakota

Willistonrs predecessor, ! executed an

Utilities, Inc. (nl'IDUn),

agreement (the X-3

In 1982, IIIDU undement a corporate -reorganization Lntended
a; ;6#"t"- ii" federally regrylated interstate piPeline
iacirities and serrrices iron-its state-regrulated facilities
and retail senrices. UDU created Williston, a wholly owned
sursiaiary, to senre as the sole entity regrulated by the

(continued. . . )

Predecessor And KN

U
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agreeuent) that provides for the transportation (by exchange) of

natural gas by MDU for KN. Under the X-3 agreement, KNts gas is

delivered to MDU at an MDU-owned compressor located near the

Bowdoin Gas Field in Uontana, while thermally equivalent volumes

of gas are concurrently redeLivered to IG{ by l{DU at a KN receipt

point in wyoming. Article I, section 1 of the x-3 agreenent

provides:

trereUy incorporated herein which is in excess
r uh?f I - ^tm r;al lthA

(R. Lg64i J.A. 90) (Enphasis added. ) section 5 of Article I of

that agreeuent also Provides:

KN agrees to deliver volumes of natural gas
and frpu agrees to receive such.g?i.up to the
capacitv of UOUrs existing facilities as set
oul in ixrriuit rAn hereto and by reference

In the event, during peak loads on DlDUrs gas
iicility, ES set out, -in exhibit rr!, r' it
becomes necessary to tenporarily interrupt
the redelivery oi natural gas to KN at the
i"a"fir"ry point, IiiDU agrees that-prior to
such tenporlry iirternrption of redelivery to
rc[, it wiff cirrtait tUe aetiYery to its
inierruptible industri,al customers, holYever'

its f itm customers.

(R. LgTLi J.A. 971 (Enphasis added' )

Connissionrs predecessor, the Federal

eertificate of Public convenience and

on lrIay 11, L977, the

Power Comnission issued a

necessitY allowing the X-3

L/ (...continued)
Commission, while l[DU, thereafter an owner of only local
distribuiil" ""rpanies, 

would thenceforth be regru1ated
solelY bY state commissions.

recnrirements.
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service to become operational. Kansas-Nebraska Natural Gas

Companv. Inc.. et a1-, 58 FPC 1738 (L9771 '

2.

a. In 1985, the Coumission apProved a aettl'ement granting

williston a certificate of public convenience and necessity to

operate UDU I s fomer interstate gas transnission facilities, and

to provide the serrrices (including the x-3 senrice) rrhich

previously had been certificated'to lt[DU, and authorizing MDU to

abandon these facilities and serrrices- A number of issues,

Irowever, sere reserrred for evidentiary hearing before an

Administrative Law Judge (AIJ) , including the proper design of

rates for willistonrs x-3 rate schedule. williston Basin

Interstate Pipeline Co., 4 ,aL-, 30 FERC I 61'143 (1985) '

among the reserved issues was whether the x-3 service should

be considered trfirmrr or ninternrptiblg.n U gfilliston proposed

to treat the x-3 senriee as fitm (since it had never been

interruptecl) to justify allocating it a fu}l strare of fixed costs

(i.e.rpipelinecapacitycosts)'Ontheotherhand'Klilrs

As ttris Court recoginized in Hadson GaF SYstPps' Inc' v'
EE$, 877 F.zd 66, 67 (D.C. Cir' 1989), in the natural gas

industry:
u

Ial shipper uay contract for two tlpes of
iii.=po-ttation: firm service and inter-
-iti[i; service - A contract for f irrn

="'rrti"" guarantees that a certain capacity
*iir-r" ivatriure to the shipper at a certain
iil;.--an itt"rnrptible senrlLe contract, in
contrast, does ttot gu"=antee fixed capacity
at a set time, but ensures only thlt lrans-portation wili be provided rras available,rr-suUject to fim sernice contracts'
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sitnesses opposed this fuII allocation of capacity costs

asserting that the x-3 serrrice was ttinterrrrptible'rl

Followingthetrearings,theAlJissuedaninitialdecision,

(1985),nr}ingthatituouldnotbepropertochargeKNthesame

costs as a firm customer, when its senrice was subject to

interrrrption. In his view, KN had bargained for internrptible

serrrice and, therefore, that uas |tthe level of serrrice to which

it is entitled, and the level of senrice which it nay

demand . . which must be considered in designing a just and

reasonable rate.tt 35 FERC at p' 551223'

b.TheCommissionaffimedtheAlJlsinitialdecision

declaring the x-3 senrice to be interruptibl'e' williston Basin

Interstate Pirceline Comrranlt , 48 FERC t 61 'O34 
(1989) '

Recognizing, however, that the X-3 selrrice was almost fim in

quality because it had never in fact been interrupted, the

commission ordered a one-part 1oo8 toad factor rate for that

serrrice, ]/ which would allocate a fulI apportionment of fixed

costs to KN for that serrrice -- but only when Kt{ actually used

the service. Despite the fact that the 1oo8 load factor rate

sould increase the share of fixed costs all0cated to the x-3

senrice, the coromission detertined that the substituted rate

A loot road factor rate is ,the rate paid by 1 customer that
uses al-I of the units of gas it tras contracted to use' As

load factor declines from 1oo*, the per-unit cost to the
customer increases, because thil costs a1Located to the
serrrice uust be recovered or"i a smaller nunber of units'rr
iiiill-sErvicl-comrnissis)n-ot t.he gtage of New York v' FERc'

Bffi-z4g ,E i3 (D.c. cir' 1987) '

3./
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stlll reflected the internrptible nature of the serrrice because

KN uould not be assessed any demand charges for the senrice' and

thus, unlike fim customers, KN would rtnot bear any costs if it

chooses not to transport or if it is interrupted . . ' 'tt 48 FERC

at p. 51 ,L18.

c. on rehearing, certain producers fron the Bowdoin Field

intesrened raising concerns about the Comission r s

characterization of the X-3 seiivice as internrptible, given the

possible imp3.ications of that finding for Willistonts recently

filed open access tariff, 4,/ which had been set for hearing to

determine, inter 4-LB, KNts priority to pipeline capacity under

Willistonts new open access regime. E/ Rejecting the

v Prior to open access, there had not been any fim
i"""=p""t.[iot customers on l{illistonts syst"*:--?1-June 24'
ig88;-Williston filed tariff sheets with the Conmission
pursuant to Section a of the Natural Gas Act to provide open

access transportation under section 311 of the NGPA and Part
zg4 of the Comruissionrs regulations, 18 C.F.R. Part 2A4'
seel wifiiston easin rnterstate qi?g}ine conpanv' Docket No'
RIr88-197-OOo! 44 FERC I 61 'L29 

(1988) '

Pursuant to 18 C.F.R. SS 2a4'8(a) and 284'1o, Wil}istonrs
tariff sheets included a Rate dciredule 1'T-l to govern the
tilm transport;ai; serrrice offered by WilJ.iston, and also
pi""ia"a tir" opportunity for firu sales customers to convert
to firu transpi-rtiii"".- The Commission suspendgd the tariff
iiri"g, "na 

r-aae-ii-=G:ect to evidenti"Il^l?i:i1?1-?"u t"
;-"ne: Willistonrs open access transportation servlce
coumenced on October 3, 1988'

section 284.10 of the regu!.ations requires oPen access
pip"iines to "fi"r-tfr"it-"xisting 

firm sales custouers the
oprion or conil;i"g a;. tfr- traisportation service' In its
open access ""=E-JO5cfet 

No. RP88-197-OOO), Williston
proposed to rank €'fre x-r selrrice priority (1hen capacity was

constrainea aue to peaf denand) Ulfow its fi16 sales and all
;;;;;;;t{i[i"" cust6mers, convlrtins and nonconverting'

(continued. . . )

v
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producersr suggestions that by finding the X-3 senrice to be

internrptible, the Conmission tthad somehou changed the nature of

the X-3 sernricerr the Counission, 50 FERC I 6Lr284 (1990),

declared:

I{hettrer a given senrice is firn or
internrptibledependsuPonwhettrertlrerate
schedule provides that the customer can
demand sehice. rf a ser:rrice is
interrrrptible, then no demand charge lay be
billea,'and, in fact, none i's provid"g.for in
ttre-X-i rate schedule. The chaige as filed in
this proceeding is a one-Part volunetric
rate -

Id. at p. 61r9o9t g, also note 2, 8P.Br at p'4'

The Connission went on to explain, however, that while it

did rnot hold that Kt{rs serrrice is internrptible only for rate

design purposesrrr it would not, in the context of a rate design

case, decide issues rrregarding the priority KNf s internrptible

X-3 serrrice should receive under Willistonrs open access

allocation procedures . which are better addressed in the

context of Willistonrs open access proceedinfrs.rr 50 FERC.at

p. 511910. The Conmission further explained that resolving

capacity alLocation issues in the open access proceeding involves

y (...continued)

KN and the producers opposed tlrig capacity allocation
pri"iitt-;"[;r", -initiiiry claiming that KNrs X-3 ser'ice
should trave- priority ovef aLl nev fi* transportation
serrrices. Xlwev€tr these parties later acquiesced, seq 56
FERC at p. 61r357i R. 1341; J.A. 61, to the AIJrs finding
that wifiistonts convertinq firm transportation customers
had PrioritY over X-3 ser:vice.



-8-

an inter?retation of the x-3 contract that Las executed in 1974'

50 FERC at P. 5Lr910 n.73. g

B.

1.

'l[De RulLaqs la tbe Instant oPeu Access cass

The Decision of the AIJ' Following completion of

hear!.ngs on lvillistonrs open access tariff filing, an ArJ issued

an initial decision on the x-3 serrricers priority' Noting that

Article 1, section 1 of ttre x-3 agreement provided that IrtDU would

transport gas for KN only'rup to the capacity of MDUts existing

facilities . . . which is in excess of that capacity needed for

uDurs orrn vor,me requirementsrrr the ArJ interpreted uDurs trortn

volume reqlrirementsrt to include not only ttre capacity needed to

servethePresentandfuturedemandof}IDUsalescustomersin
existence in Lg74 when ttre agreement was executed, but also the

initial and future sales demand of any entities that may become

MDUcustomersatanytimeduringthe2o-yearlifeoftheX-3
agreement.5LFERCI63rOATratp'55'O3OiR'L3L2'J'A'45'
The AIJ also found ttrat firm transportation customers that had

g On July 2O, 1990r -ovgr KNrs protest {in. Docket No' RP9O-

iae)l-itiiii'tion iu"d a new Lariff which' lltef .tlitr
specifiedthatttreX-3selrriceshallhavethehighest
priority ot .ifJ"t"=t"ptiff"-""orices, but also clarified
that capacity-r"ufa not be-i"s"r"r"d for,"y_11!grruptible
;;;;=p;-ttiii6" senrices, ineluding ttre x-3 sentlce'

The coumission, 52 FERC I 6LtLg7 (1990), accepted these
tariff sheets !"ri"l[ to-ttre' outcine oi- ttre proceedings
under review h;;:--it,-its orders aenyils -I9!:?ring' see 52

FERC I 61,gog--i9eo) and 53 FERC I 61'099 (1ee0) | th:.
Conmission rejected KN's ani-oitrEr lirti"it claius that this
tariff filing- so changed-t-he x-3 selrrice that the connission
could not acJeil til iiiirt without actins 9$:I-IG1-s s'
ft i"- C""rt the-reafter vacated these orders as moot ln
rreeport-tqcuoian oil a eas co. v. EES, 962 F'2d 45 (D'C'
Cir. 1992).
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exercised their option to convert from fim sales to firu

transportation serieice pursuant to 18 C.F.R. S 284.10 likewise

had priority over X-3 senrice, since:

[w]hether their gas is the iYbject of -fitmpor-t "-" or fim-transportation should make
nodifference.Thesanecapacityisneeded,
anditwasthatcapacitywhichtheparties
enviiioned as having priority under the
contract.

51 FERC at P. 65'030, R. 1313, J'A' 46'

KN thereafter acquiesced in the AIJts findings that

converted firm transportation selrrice enjoyed a priority higher

than the x-3 ser/ice. see 56 FERC at p. 611357; R. 1341t

J.A. 61. However, it filed exceptions to the decision concerrring

the AIJrs failure explicitly to hold that the X-3 serrricers

priority srrould take Precedence over nonconverted fim

transportation serrrice. R. 3315' U
On JulY 23, 1991,2.

the Conrnission issued the first of the two orders here under

review. fhe Coumission agreed rith ttre ALT that the X-3 serrrice

was reqluired to be internrpted to satisfy the voLume reguirements

of finm sales serrrice and converting fil,m transportation service,

but found that the initial, decision failed to [express]y

deteruinerr the priority of X-3 serrrice y.is-a-vis the volume

In an order denying KNts notion for clarification, R' 2979-
80, J.A. t43-44, the AIJ appeared-to- agree with KN that the
i"itiii aEcisioir ;inpiicitiir' hel{ that the x-3 service was

not s,bordinate to nonconve'rted fi1a transportation service
in tems of capacity allocation priority'

u
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requirements of Willistonts nonconverting firn transportation

customers. 56 FERC I 611103 (1991) at p. 611357; R. 134Ot

J.A. 61. As to the latter issue, the Cornmission held that the

x-3 seryice is also 5.nterruptible for capacity allocation

priority puryoses, and thus ranked lower that nonconverted fim

transportation service. 55 FERC at p. 61r358t R' 1343, J'A' 62'

In arriving at this conclusion, the Coumission examined the

partiesr intent as gleaned from the language of the eontract, its
, regulatory context and other extrinsic evidence. .8.

First, the Conmission analyzed the interrelationship of

Sections 1 and 6 of Article I to find that othe plain language of
l

ttre X-3 contract is most reasonably read as providing for an

, intermptible serrrice.n 55 FERC at P. 611359; R. L344i J.A 53.

tfhe Comission thus found that UDUrs reserration unto itself of

aII capacity needed to satisfy its nown volume requirenentsrl

(Article I, Section 1), coupled with the proviso in ArE,icIe I,

Section 6 that ltI,IDU shalI never be required to interrupt or

suspend setrrice to its fim customersr n to be compelling evidence

that I,IDU did not intend to guarantee KN any reservation of

capacity in 19?4 when the agreement sas executed. lfhus, while

the Conmission agreed with KN that the parties had intended the

X-3 sernrice to have the highest priority of all of Willistonrs

interruptible transportation setrrices, it pointed out that a high

priority 5.nterrrrptible senrice is not the sarrre as travj.ng a rfimrl

senrice. 56 FERC at p. 611359; R. 1345i J.A. 53. A firm

service, the Conmission erqllained, trby its very nature, must be

\tl
q

:
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scheduled ahead of an internrptible sernicerrr and may rtbumPtr a

high priority interrrrptible serivice' IE'

The Conmission also considered conditions prevailing in the

natural gae industry, and the regulatory context in which the x-3

agrreement was executed, as bolstering its conclusion that

williston did not intend to extend any capacity guarantees on its

system to the X-3 rate. Specifically, the Commission reasoned

that because of the preeminence of its merchant (as opposed to

transportation) function in 1974, the only capacity that ITIDU

agreed to make available for transportation on its systen was

interruptible capacity surplus to its fim sales' I1!'

It further obsenred, however, ttrat by 1988 when williston

commenced serrrice as an open access transporter, the prevailing

circumstances had changed following the Conmissionrs adoption of

its open access transportation regulations, 18 C.F.R. Part 284'

The Commission explained that, once the Conmission issued its

open access regulations, and Williston decided to provide open

aceess transportation, the regulations required Williston not

only to offer fim transportation serrrice, but also to accord

that serrrice (whether converted or nonconverted) the same

priority for capacity allocation purposes that was Previously

enjoyed by fim sales. 55 FERC at p. 61,359-50; R. L345i

J.A. 53-64. @, also 18 C.F-R. 5 284.8 (b) '
3. . On rehearing, the

Conmission adhered to its

i.nterruptible bY all fitm

conclusion that

transportation,

X-3 serrrice sas

converted and
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nonconverted, reasoning that the x-3 agreement did not preclude

Williston from offering fim transportation serrrice that would

take precedence over x-3 service. The cornmission found that KN

did not anticipate that UDU might provide such senrice during the

2O-year tem of the contract, and therefore had not negotiated

any contract language barring such a result' 60 FERC at

p. 6Lr877 i R. L372i J.A. 76'

The commission further found that nothing in the x-3

agreement restricted williston from filing its open access tariff

equating firm transportation serrrices with fim sales serivice in

terms of capacity allocation priority. 50 FERC at P. 61 ,877 i

R. L372r J.A. 76. Finally, the counission concluded that this

tariff filing did not degrade the X-3 serrrice or changre

unilaterally any contract obligation that williston owed KN' E'

at 61 ,977-78i R. L372, J.A' 76-77 '

This aPPeaI followed.
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SI'UI{ARY OF ARGI'UENtr

I.
petitioner has satisfied the jurisdictional Prerequisites

for review under Section 19(b) of the Natural Gas Act, and this

case is ripe for inqediate judicial review' The orders under

review confim the legality of the capacity allocation Priorities

established by Willistonrs open access tariff, and consequently'

if KN wishes to obtain giuaranteed access to capacity on

Willistonts pipeline systen for transportation of gas from the

Bowdoin Field region, it must contract separately with tlilliston

for firn transportation services. The orders under review also

appear likely to have direct impact on issues pending in

collateral U.S. district court Litigation involving williston and

KIII.

II.

The Commission reasonably held the X-3 agreement provided

for a transportation serrrice that was subordinate to fitm sales

and all firm transportation for capacity allocation purPoses'

l.

This Court has repeatedly recognized that the Conmissionrs

constrnrction of arnbigruous provisions in agreements on file with

it, if reasonable, is entitled to deference. Deference is

particularly appropriate here where the Commission had previously

approved the X-3 agrreement, making it more closeLy akin to an

order of the cornmission than to an agreenent between Private

parties.
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B.

l.Thex-3agreementwasanbiguous.Bhus,sectionsland
6 of Article I of the x-3 agreement did not simply reserrre

priority over X-3 serivice for those who are or would becone

lfDu/WilListonrs fim sales customers. Instead, these sections of

ttre contract resenred a Priority over x-3 for MDUrs trolfn volune

requirementstr and for I{DUrs ltfirm custopers'il Thus, dD anbigfuity

arose fron ttre contract language because it was unclear whether

the agreeuent resenred capacity for fim sales and transportation

customers, or only fim sales customers'

2. The coumissionrs construction of the anbiguous x-3

agreement was a reasonable one, and therefore should be uptreld'

It is fair to read that agreement as Providing that KN would be

entitled to a transportation serrrice that would aI-vays be subject

to MDUrs onn voltrme requirements, and would always be interrupted

before Eerrrice to tIDUts nfirm customersrr would be suspended'

regardless of whether firm sales or fitm transportation is

involved. Extrinsic evidence attending the partiesr execution of

the X-3 agreement in Lg74 also supports the Cornmissionrs

conclusion that the parties did not provide for the eventuality

of fir.n transportation taking Place on the system. A11 that KN

has shown is that it did not accurately Project the degree and

type of firm selirrice that would be provided in the future utren it

signed ttre subject X-3 service agreement'

3. The commissionrs refusal to rewrite sections 1 and 6 0f

Article I to place x-3 serivice ahead of Part 284 nonconverted
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fim transportation sesrice vas consistent with well-established

principles of contract law, which hold that courts are not free

to save parties from contractual mistakes or oversights' As the

connission correctly found, if xN had wanted to assure its

priority over any fi1a transportation serrice that UDU night

offer in the future, it could have said so in the X-3 agreement'

As the connission obserned, firm transportation ser:rrice was xnot

unthinkabletr at the time of the X-3 contractrs execution'

4. The Commission also reasonably found that nothing in

the X-3 contract prohibited williston from unilaterally fiJ-ing an

open access transportation tariff. Article VIII, sectioD 1, of

the x-3 agreement provides that rtthe agreement is subject to all

valid legislation . . . and to all valid present or future

orders, rules, or regnrlationsrn and ttrus e:qrressly provides for

interpretation of that agreement in light of subsequent

regulatory policies.

5. It was especially reasonable for the Commission to base

its constmction primariJ-y on the e>rpress language of the

agreement where parties had shifted positions ln recent years

about the nature of the x-3 service, which tended to obfuscate

rather than clarify the evidence of their intent at the ti-me of

ttre contractrs execution-

C.

Petitionerts clains to the contrarT are vithout nerit'

1. TIre Commission did not rroverride the conclusionsn of

its AI^T in this case that nonconverting firm transportation
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sen/ice was subordinate in capacity allocation priority to x-3rs

priority. on the contraly, a careful review of the AIJrs

decision reveals that he did not analyze Rate Schedule X-3rs

priority ldg-a-vis nonconverted fir:n transportation serivice,

rather, his initial decision was completely silent on that issue'

2. Petitionerrs claims that e:4)ress langruage in the x-3

agreenent and the language of the authorizing transportation

certificate support its interpretation of that agreement are

groundless.

a. The phrase in the preanble that in 1974 MDU had

capacity on its pipeline in excess of its oown gas requirements'tr

does not imply transportation or sales, and, in any event, was

not repeated in Article I of the agreement where the parties

employed the broader tetminologry to describe what uould' rank

higher than x-3 setitrice in capacity allocation priority'

b. Siuilarly, the words stemporarily interruptl| in

Article I, Section 6, do not suggest that Kl{ vas guaranteed only

uinor interrnrptions of the kind experienced by short-lived col-d

weattrer conditions. The words rrtemporarily intertrrpt'r and npeak

Ioadstt necessarily take their meaning fron the case-specific

instances in which there arises a need to senre ItIDUts volume

requirenents to the exclusion of all or Part of KNIE X-3 serrice

needs.

c. Petitionerrs reliance on a generalized trRemediesn

provision in the x-3 agreement is equally nisplaced because this
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remedies clause would be equal}y useful to the parties regardless

of X-3rs capacity allocation ranking.

d. The counissionts characterization of the x-3

sernice as nrequired by the public convenience and necessity,tr in

its Lg77 certificate order, did not reflect anything special

about the X-3 semice. That language is a cogmon errpression that

ttre Commission used in virtually al1 of its certificate orders

auttrorizing interruptible transportation serrrice around the tine

that it issued the X-3 certificate.
3. petitionerts own brief illustrates that in settling on

the language of the X-3 contract, KN conducted its own risk

assessment without much thought given as to how its serrrice night

be affected when and if UDU/I{iIliston ever offered fitm

transportation senrrice.

4. The Corumission reasonably concluded that Willistonrs

open access tariff filing did not degrade the X-3 serrrice to the

point of abandoning the serniee, because the tariff provisions

were consistent with the conmissionrs conEtmction of the x-3

agreement, which called for interruptible semice.

5. Nor is there any merit to the claim that, by filing the

open access tariff, Williston changed its obligations under the

X-3 contract. To the contrarlr, as ttre Couluission held, tttis

filing made clear that the X-3 serrrice was interruptible, not

f itm.

6. Finally, petitJ,oner contends that willistonrs open

access tariff filing, which ranked new fitm transportation
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aeryice ahead of X-3 senrice, ras trvoluntary.tr This vlew,

however, ignoreE the relevant market circurnstances which, in a

practicaL sense, Dore t[an likely compelled the filing.
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ARGI'IIEIIT

I. TEIS COI,RT EA8 i,IIBISDICEIOIT UIIDEB SECITIOT 19(b) OT TEE

uAEIrBrr GAg ACE, a1rD rEi; cAgE I8 BIPE troR itLDICraIr REYIE '

As the pa*ies were briefing an earlier, related apPeal' KN

filed the petition for revieu in this case' Recognizing that the

orders under review trere contained a uore compretrensive analysis

of the X-3 serrricers capacity alJ'ocation priority' and ttrat there

wasnolongeranypurPosetobesernredbylitigatingtheearlier
case(No.g2-LL82|,vtheConmissionandKNjointlyfileda
motion for voruntary remand. on Dlay 17, Lgg3, this court granted

the joint motion and remanded the case. Following ttre reuand of

Case No. g2-LL82, the Commission' 63 FERC I 61 '260 
(1993) '

partiallyvacateditsordersintheconplaintproceedingto

remove ttre challenged reasoning' Y

Uanj.festly,theCoumissionlspartialvacaturoftheorders

in the earlier case did not moot the issue of the lawfulness of

willistonrg open access tariff and the orders under review in

9J In this earlier case' the Conmission, 58 FERC I 61,001
(Lsszl , r"t'"-ig"+"d', ?? FEiti-61'oi1- (Lssz' ' disuissed
Iti11istonls"ffiiativeEo,iraint,Iro1dingt.h1t.&:--I.
parties strourfli;;il;-aneir coirtract clai'ms and defenses rn

the courts, Uuf also expressiry-tlP v-i-e1 that the open

access tariff] di;h "=-t"ufi=h6a 
the x-g ser..rice as

subordinate t5 iii firm serrrices for capacity allocation
purposes, sfroifl-f"-"""=iaerEa lawful s-nfiecL to the final
outcome of this proceeding; -fOl-it"teaftel filed a petition
for revieu in-trr-il-court, docketed as Kt{ E'ergv, Inc. v'
EERC, No. sz-L{,, , cnalrlniffi-qt? -conmEEion' 

s reasonins
ttrat Wi}listonrs open ."""3"--i.tief should be considered
i;;i"i-Gtil ltris |roceeding becomes f inal '

Theordersremainedineffecttotheextentthatthe
corumission rured that trre parties- should pursue their
;;"t;;;t-"riir= and defenses in the courts'

v
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this case. The orders under review thus confirm the legality of

ttre capacity allocation pri.orities established by Willistonrs

open access tariff, and consequently, if KN wishes to obtain fim

transportation setrrice for Bowdoin Field gas, it uust contract

separately with williston for such firm setnrj-ces.

As Petitioner points out (Pet. Br. L7l, moreover, there are

two lausuits related to two Williston/I0{ transportation serrrice

contracts, separate from the X-3 contract, currently pending in

u.s. district court, sub. !I9&r @ v' Williston

Basin Interstate Pipeline Co., U.S.D.C. Montana, Billings

Division. No. g\I91-96-BI6-iISD; and l[illiston Basin Interstate

P&glt4g.,!E- v. KN Enercry, fnc-, u-S-D-c. Montana, Billings

Division, No. C,r{I}2-2L6-BIG-JDS. The orders under review thus

would appear not only to have an immediate effect of the X-3

serivicers capacity allocation priority, but also apPear likely to

have some impact on issues pending in the collateral litigation

between the parties. See Great Lakes Gas Transmission Colrc., v.

FERC, g84 F.2d 426, 430-31 (D.C. Cir. 1993); compare Judith A.

lloreau v. EEB9, 982 F.2d 555, 567 (D.C. Cir. 1993)-

II. ITEE COUUIAAION NEIAOIIABI.Y EEI.D IEEE I-3 ILGREEUEITE
PNOVIDED FOR A TRIISSPC'RTAIION SERVICE ![EAT fAA
SIrBOnDINefE fO FIRU SALES eND eLIr FIRI'I TRAIISDORT1TIOX fOR
C:EPACITY AI.IOCJAEIOI PURBOSES

l. The CouoLssLon Is Entl.tled To Deferelca In Its
Constnrction Of lnbicnrous Contractual lreats 8o Lona ls
Itg Coastructlon Ig ReasonaPle.

This Court has repeatedly recognized that the Commissionrs

construction of anbiguous provisions in agreeuents on file with

it, if reasonable, is entitled to deference. See, g.q.:-r Willians
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@ v. FERc, 3 F.3d L544, L54g (D.c' cir' 1993) 
'

@ v. FERc, gg3 F.2d L557, 1560 (D'c' cir' 1993) t

Caiun Electric Power Cooperative. Inc. v. EEB9, 924 !..2d LL32,

1135 (D.C. Cir. 1991); Tarpon Transmission comoany v. EEES, 860

F.2d 439, 44L-42 (D.C. Cir. 1988).

In National Fuel Gas Supplv Corp. v. EEK, 811 F.2d 1563,

1569 (D.C. Cir. 1987) I 99&- denied, 484 u.s. 869 (1987) ' this

Court nrled that, unless the terms of an agreement are c]'ear and

unanbiguous, a reviewing court is required to give deference to

an agencyrs reading of the agreement rreven rthere the issue sinply

involves the proper construction of language.rr In this courtrs

view, id- at 1569-70, that result follows from the supreme

Courtts decision in Chevron, U.S.A., Inc. v. Natural ResoUrces

Defense council, Inc. , 467 .Ir.S. 83'1 , 843 n.11 (1984), that an

agencyrs construction of ambigruous statutory provisions it is

responsible for administering must be adopted so long as the

interpretation is pemissible, even if it is not [the reading the

court would lrave reached if the question initially had arisen in

a judicial proceeding. " !9/

tll To ttre extent that Petitioner (Pet. Br. 19-20) relies on
Texas Gas Transmission Cor?. v. Shell OiL Co. ' _363 U.S. 263,

is court owes no deference to
ttre Commiisionts-ionstruction of anbiguous agrreements on
file uith it, that position has specifically been rejected
iri"" by thii Court-. See-WilliapS NatuTal 9ag Co. v. FERC,

3 F.3d L544, 1549 (O.C. Cir. fgg3D National FueI Gas Supply
gg&- v. rgi,c, g11 F. 2d 1563 , Ls?O. These cases both ruled
tt.t t"".= Cii does not sunrive the Chevron decision'
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This Court further explained in National FueI that this rule

of deference is rootect in the Comlissionrs special expertise to

constnre agreeuents on file with it ltwhere the understanding of

ttre docunents involved is enlranced by technical knowledge of

industry conditions and praetlces'tr 811 F'2d at L57o-7L' gggggtg

columbia Gas Transmission corrc, v. EPQ, 530 F.2d 1056, 1059 (D'C'

Cir. Lg76l. More reeently, in Caiun Electric Power Coooerative'

Illg- v. EEK, g24 f.2d tL32, 1135 (D'c' Cir' 1991) (trCajunrr)'

this Court noted that this deference principle is particularly

appropriate rhere the agency has approved an agreement, thus

naking it more closely akin to an order of the connission than to

an agreement between private parties. According to this Court,

[when tlre agency reconciles arnbiguity in such a contract it is

expected to do so by drawing uPon its view of the public

interestrrr and therefore is entitled to just as much benefit of

the doubt tras it would in interpreting its own orders, . . ' its

regrulations . , or itE authorizing statute." I!L-

These principles are fully applicable here, since as Ue next

shor, the X-3 agreepent is anbigUous, and the Cornnissionrs

constnrction is a reasonable one-

1. The X-3 agreement provides that x-3 sernrice would be

available only to the extent MDU had capacity in excess of its

ttown volume requireuentsrr (Article I, section 1), and that KN

shall be subject to temporary interruption during peak loads on

B.
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uDurs system because ItuDU shall never be required to interrupt or

suspend serrrice to its firm customers.rr (Article I, section 6')

rndeed, Kl{ does not dispute that this language praces x-3 behind

the priority enjoyed by MDu/Willistonts fir:u sales customers' a6

well as firm sales customers that exercise their option to

convert to fim transportation pursuant to 18 C'F'R' 284'10' See

SG rERC at p. 611357; R. 1341i J.A 51. Reasoning, hosever' that

IIDU was only providing fir:n sales senrice at the time of ttre

contractts execution, KN argrues (Pet Br. 14) that the x-3

agreement places ttre X-3 serrrice ahead of any new (e.9.,

nonqonverting) firm transportation serrrice that DIDU or Williston

might subsequentlY offer.
As the counission correctly recogrnized, however, the language

in seetions 1 and 6 of Article I did not e:<pressly linit the

priority over X-3 senrice to those who are or vere

uDu/willistonrs firm sales customers. 56 FERC at p. 6L,359'

R. L344, J.A. 63. Instead, these sections of the contract

resenred a priority over X-3 for MDUrs norln volume requirementsrr

and for UDUts xfirm customers.n

Thus, dD anbiguity arose from the contract language because

the agreement did not specify whether the tems trown volume

requirementsil of Article I, section 1 referred only to the volume

requirements needed to senre lllDurs firm sales custopers, as

opposed to both firm sales and transportation customers, and

whether ttre term trfitm customerstt in section 5 of that article

referred only to sales, ot extended as well to such fitm
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transportation services as MDU night offer j-n the future. fn the
orders on review, the Comrnission recognized and resolved this
anbiguity by stating:

ttlhe most reasonable interpretation we can
draw from the o<press langruage of theseprovisions is that X-3 senrice was aninternrptible senrice which uas, in faet,
subject at all times to interruption by all
:ri.serrrice, 

whether sales or transportation

55 FERC at p. 51,359; R. t344, J.A. 53. (Enphasis added.t g/
2. The coumissionrs construction of the ambigruous x-3

agreement waE a reasonable one, and therefore should be upheJ.d.

Thus, it is fair to read that agreehent as providing that KN

vould be entitled to a transportation serrrice that would always

be subject to l{Durs own volume requirements, and would always be

interrtrpted before serrrice to IrIDUrs rfirm customerstr would be

suspended. see 56 FERC at p. 611359, R.1344i J.A. 63. As the
commission correctly found, trthe x-3 agreement puts the x-3

serrrice in a lower priority to all fim senrice, without lirniting
that priority to being lower than all existinq fim services.tr
50 FERC at p. 61r877i R. L3ZLI J.A. 76. (Enphasis in original.)
The Comnission therefore properly concluded that Williston r1las

free as a contractual matter to enter upon fim transportation

L!/ Petitionef ig sinply srong in asserting (pet. Br. ZO1- thatthe rrCommission found no anbiguity in the X-3 agreenent. tr

By referring to its construction of the x-3 agr-ement astrthe most reasonabre interpretationrtr 56 FERC at p. 61r359i
R- L344i J.A. 63, the conmission inplicitry conceded thatthere uere other reasonable interpritationS tnat could be
accorded to that agreement.
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a![reeulents with other shippers without resenring pipeline

capacity for the X-3 semice.

The Connission also exanined the extrinsic evidence

attending the partiesr execution of the X-3 agreement in L974,

and found that nthe parties did not provide for the eventuality

of firra transportation taking place on the system'r 60 EERC at

p. 611879; R. L374; J.A. 78. Petitioner now challenges that

dete:rmination pointing (Pet. Br. 27-32) to the industry

conditions that existed in 1974, and ttre elaborate steps KN had

taken during an era of nationwide gas shortages to secure gas

supplies off, of its systero, as extrinsic evidence showing Kt{rE

need for a high priority transportation serrrice. This contention

is without merit.
ghile the Commission agreed that the parties intended the

X-3 serrrice to be the highest priority internrptible serrrice,

that in and of itself would never transform X-3 transportation

into fim setlrrice. 50 FERC at p. 61r877i R. 1371i if.A. 76.

Ehus, the Conmission found nothing in the X-3 agreement that

would indicate trthat KN r s intermptible priority was to change in

response to future f irm senrice agreements. rr Id. AccordinglY,

fully aware of KNrs recitation of the general industry

circunstances surrounding the contractts execution, as uelI as

KNrs efforts to secure gas supplies that nould be transported

under the X-3 agreement, LZ/ *te commission nonetheless

E/ trlost of the extrinsic
presented at PP. 25-32
with this Court.

evidence that Kl[ relied on is
of Petitionerrs opening brief filed
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concluded that Kl{ had bargained for interruptible setrice, and

that tt[a]Il that KN has shown is that it did not accurately

project the degree and tyPe of fim serrrice that would be

provided in the future when it signed the subject X-3 senrice

agreement.tr 50 fERC at p. 61 ,877? R. L37L-72i J.A. 76. In the

Cornmissionrs view, this was rra latent deficiency in the contract

and certificate that only manifested itself later with the advent

of open access firm transportation"t .trdi R' L372' J'A' 76'

3. Further, the Connission correctly found that the change

in MDU/llillistonrs pipeline operations, fron predominantly that

of a merchant to priuarily an oPen access transporter, was not a

basis for rerriting the partiesr contract. Indeed, the

Commissionrs refusal to rewrite sections 1 and 5 of Article I to

place X-3 senrice ahead of Part 284 nonconverted fira
transportation service was consistent with well-established

principles of contract Iaw, which hold that courts are rrnot free

to save parties from what it [i.e., the court] believes are

contractual mistakes or oversights.tr Towers Hote1 Corp. v.

Rimmel, 871 F.2d 766, 773 (8th Cir. 1989)t ffie, also Morello v.

Federal Barcre Lines. Inc. , 746 F.2d L34?, 1351 (8th Cir. 1984).

As the First Circuit has er<Sllained:

Ifhen the transaction is coumercial, the
principals practiced and represented by
Lounsel, and the contract itself reasonably
elear, it is far siser for a court to honor
the parties t words than to inply other and
further promises out of thin air. We quite
agree uith Judge Learned Hand ttlat, in
business dealings, it does not in the end
prornote justice to seek strained



-27-
interpretations in aid of those who do not
protect themselves.

TripIe-A Baseball Club v. Northeastern Baseball, 832 3.2d 2L4

(lst Cir. L9A7 ) (inside guotations and case citations onitted).
To be sure, the Commission was well aware that, based on

prevailing economic and j.ndustry circumstances in 1974 nhen the

agreement was executed, both parties initially anticipated that
the X-3 senrice would be infreguently interrupted. See 50 FERC

at p. 611877; R. L37Li J.A. 76. l3l As the Conmission

oqrlained, however, any expectations of rtalmost firmr senrice did
not translate into a contractual g.uarantee of rrfirrtr

senrice. L4/ As the Conmission also stated, in order to
obtain fim senrice, a customer must specifically contract to
resetive eapacity. But, as the Conmission found, the X-3

agreement did not extend Kt{ any right to reserr/e capacity because

its use of capacity was always subject to interruption. 60 FERC

at p. 61,877r R. L37Lr J.A. 76.

Thusr ES the Conmission correctly found, if KN had wanted to
assure its priority over any firm transportation senrice that MDU

L3/ Thus, tlre Conmission did consider the industrial, economic
and regulatory backdrop attending the X-3 contractts
execution, consistent with Pennzoil Comoanv v. EEBQ, 645
F.2d 350, 388 (5th Cir. 1981), but sinply concluded that
there uas no evidence inplying that UDU had intended to
subordinate to X-3ts priority any firm transportation' serrrice that it night wish to offer in the future.

L4/ The Conmission aLso obserrred that historically (and
throughout the period at issue here), the Coumission
recogmized only two tlpes of serrrice: fiIm and
interruptible. The Connission concluded that rrthe X-3
senrice cannot be considered both . . . . tr 60 FERC atp. 6Lr877 i R. 1371i J.A. 76.
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night offer in the future, it could have said so in the x-3

agrreement. As the cornmission obser:vedr even though a pipeliners

merchant function may have predominated in the natural gfas

industry when the contract uas executed, firu transportation

serrrice c'as nnot unthinkablex at that tiue. 50 FERC at

p. 511879; R. L373, J-A. 78.

4. The coumission also reasonably rejected KNts claimE

that the x-3 contract sornehow prohibited williston from

unilaterally filing an oPen access transportation tariff'

Initially, the Connission stated that trKN has not shown uhat

provision of the X-3 serrrice agreement precludes Williston from

becoming an open accesg transporter.x 60 FERC at p. 6L,878i

R. L372t J.A. 7?. In addition, the Commission relied on Article

VIII, section 1 of the x-3 agreement, whieh provides that rthe

agreement is subject to all valid legislation . . . and to all

valid present or future orders, rules, or regulations.tr As the

Conmission correctlY found:

theagreementexpress}yprovidedforchanges
pursuint to legislation such as the NGPA'
Cornmission regrulations such as those
concerning opEn access transportation under
p.rt 284, 

-anh Conmissi'on orders such as the
conmissionr s order accepting llillistonrs
ProPosaltobecomeanoPenaccesstransporterundlr section 311 of the NGpA. Therefore, Kl[
is-in trro, in arguing that the cornmission
may not interpret KNrs righls under Rate
ScLedu1e x-3 -in light of subsegtrelt open.

"""""=-poii"i"", 
aid is in error in arguing

that it-s rights to capacity could never be
,.d" sutrseriient to senrices that were not
contemPlated in L974'

50 FERC at P. 61,877; R- 1371t J'A' 76'
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5. Finally, it was especially reasonable for the

Conmission to base its construction prinarily on a fair reading
of the e:(press langruage of the agrreement, as opposed to either of
the conflicting positions advocated by the parties, where as here
the partiesr shifting positions in recent years about the nature
of the X-3 serrrice have tended to obfuscate rather ttran clarify
the evidence of their intent at the time of the contractrs
execution. L5/ For exampJ.e, wirriston had argiued in several
recent rate cases -s./ that the x-3 senrice was a firm
transportation serrrice for alL puryoses, because that sesrice had

never been internrpted, and therefore I(N in fact had been

receiving what amounts to a firm transportation sernrice. It has

since argrued, however, that the x-3 Eenrice Ls intermptible for
capacity allocation puryoses (and thus ranks below alI fim sales
and transportation serrrices), based on the ConmiEsionts holding
in a separate rate case, see 48 FERC at p. 61 r]-?g-zg, 5o FERC at

!5/ A]lhough it had an opportunity to do so at the hearing inthis case, see Hearing rransciipt (rTr.r) 1523 i ZL24iir.A. 161, 190, KN decrined to_proffer any witness to testify
ll gopport of its inter?retation of ttre x-g contract , L.e. r'that MDU intended to grant KN a priority over any ruiure -

fim transportation s6nrice it night evintually irovid-,while alEo allowing KN to enjoy a rower, interiultibre iatefor senrice that ranks ahead of fLro transportation serrrice.
L6/ See e.o. ,35

FERC t 63,064 (1935) at p. 6S,Z23iIntefstate Pipeline Cono?nv, 4L FERC f 63,OaS 1fSaa1, atp- 651246; rfilliston Basin rnterstate pineline companv, 51
FERC I 61,209 (1990) at p. 61,585.
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p.61r9O8-O9, that the X-3 serrrice is interruptible for rate

design puryoses . LU

Conversely, KN had argued in those same rate casesr .Egr

gs-r Tr. 1518; J.A. 158, that the x-3 Serilice was interruPtible

for rate purPoses (even though it had never been interrnrpted) ,

but argued here (Tr. 1510-12, 1514-15, J.A. 150-152, 154-155)

that it should be treated as fim transportatLon serrrice. The

connission quite properly attributed little weight to these

shifting inter2retations -- offered fifteen years after the

contractts execution -- and correctly relied on its ohm

understanding of the type of serrrice it had previously

certificated based on the plain meaning of the x-3 contract. 60

FERC at P. 61r879i R. L374i if.A. 74.

Moreover, contrary to Petitionerts position, .s, Tr. 2LL2-

L3, J.A. 186-187, there is nothing in the X-3 agreement remotely

suggesting that MDU had agreed to provide Petitioner an

interruptible rate, i.e., one that is lower than what it must

charge fim customers, while also providing Petitioner a priority

to capacity allocation that is higher than what must be afforded

firm customers. Indeed, the Cornrnissionrs refusal to interpret

the x-3 contract as providing KN a lower interruptible rate,

w After the commission on rehearing in the rate case, g 50
FERC at pp. 51,9O8-LO, reaffirmed that the x-3 serrrice was
interrupiiffe ior rati design purposes, williston connenced
,ifirrg iig,*"rri= in this cate,- EeL n. 297Lt J.A. 139, that
the tetm-i""f.*" requirementsit in article I, section 1 of
the X-3 agreen;ttt, ind the term rrfirm customersrr in section
6 of nrti6fe r, properly constrrred, did not reserve to the
x-3 serrrice a ialacity lttocation priority that ranked
tiqt"r than new lim Lransportation set..rice.
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while at the same time according KII a capacity arlocation
priority above fim customers, was consistent with reasoning it
articurated in cNG Transmission coro. , 4s FERC f G1,191 (19gg),

at p. 611359. There, the Conmission ruled that existing
internrptible customers must always be subordinated to new firm
customers uilling to pay for firm selrrices:

Interruptible transactions, by defJ.nition,
are subordinate to the higher-valued fir:nserrrice. The desire of existing customers to
preserve less expensive interruptible
capacity is understandable; however, it is no
basis for denying fim serrrice to a customerthat is wiLling to pay for it.

Although the fim serrrice at issue in CNG was fim sale6 sertrice,
not fira transportation senriee, the reasoning applies equarry
here because of the conmissionrs open access ruresr EiE, 1g c.F.R.
S 284.8 (b) , which require both firm sales and firm transportation
to be accorded equality of serrrice, and thus to be ranked equally
for capacity allocation pufposes. See also 56 FERC at
p.61r359-60r R. 1345; J.A.63-64.

C. Petitioaerrg RemaLaiug CoatentLons Are ritbout Uerit.
rn an effort to bolster its claim that the x-3 senrice

ranked second in priority only behind UDUrs firm sales customers

and those who converted to fim transportation, petitioner (pet.
Br. 2L)- raises a plethora of additional clairns. As ue next show,

none has merit.
1. To start with, petitioner arEues (pet. Br. 13, 2O-2Ll

that the conmission ,improperly overroderr a concrusion of its ArJ

in this case that nonconverting firm transportation serrrice sas
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subordinate in capacity allocation Priority to X-3ts priority' A

careful review of the AI^Trs decision reveals, however' that he

did not anaryze Rate schedure x-3 | s priority G,-e-vis

nonconverted firm transportation senrice, but was completery

silent on ttrat issue. This Led the connission, in both of its

orders on review, to find that ttre Ar^T did not ttexpressry

detemine whettrer x-3 seri(rice should trave a capacity allocation

priorityabovefirmtransportationreguestsbyshipperswhoare
not requesting to use converted capacity"t 56 FERC at p' 6L'357i

R. 134Oi J.A- 61, 50 FERC at p' 61'875; R' 1368i J'A' ?4' g/

Thisfindingisfullysupportedbytherecord,andKNtherefore
getsnosupPortfromtheAl^Tlsrrrlingforitspositionhere.

2.Petitionera].soseekssupport--tonoavailwesrrbnit

--fromthelangiuageintheX-3agreementandtheauthorizing
Commission certif icate.

a.First,itcites(Pet'Br'2L-22].thephraseinthe
preanblethatLnLST4MDUhadcapacityonitspipelineinexcess
of its rtown gas requirements.tr Assuming, argiuendo, that the

13/ The conmission did state, 55 FERC at P. 61,359i R' L343-44i
J. A 53 , ih"t the ArJ '"y . 

havg . 
[summarily rej ectedrr the

argnrment that rrorr"orrrJili"g firm transportation senrice
ranks atread of the x-t-=E*i"" priority, ol_t!3_basis of
statements made in the related Late case, 5O FERC at p'
51r91o i-73, whlch the AIJ nay have misinterpreted as

identifyi;'Atticle I, iEctioir t. as ttre only contract term
relevant to resolving ttre-capacity. allocation priority
dispute in this case. -i" ""v e-y3-nt, the commission found
that the AIJrs analysis-was ireither'ncornplete or accurate
enoughtr to be of any ""f""-in iesofving ttre X-g.priority
vis-g-:ftg part 2Ae noniontt"rtea fir:n tiansportation serrrice'
se rEnc Et sr,359i R. L344i J'A' 53'
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quoted tem meant only gas sales requirements !.j9l -- because

sales service rras all that MDU had offered at the time -- this

reference to ttgas requirementsrr in the preauble is not repeated

in Article I, section 1. Rather, the parties chose to use the

broader tem trvolune requirenents, rr which aPPlies equally to

transportation capacity and sales capacity, when they described

what requirements vould rank higher in priority to the X-3

service.

b. Equally untenable is Petitionerts reliance (Pet Br. 24,

on the words Ittemporarily interruptrr in article I, sectior 6, to

suggest that XN was guaranteed only minor intermptions of the

kLnd orperienced by short-lived cold weather conditions. As the

AI^T recogmized, 51 FERC at p. 651030, R. L3L2t J-A. 45, KN

conceded that the X-3 serrrice priority ranked behind not only

those entities that were MDU sales customers in L974, but also

all entities that rnight become sales customers over the next 2o-

year period. The parties had no way of knosing in L974 whether

UDUrs saLes load during that extended period of time night grou

to such an extent that interrrrptions of the X-3 serrrice would

become the rule rather than the exception. Thus, the rrtemporary

internrptionrr language of Article I, section 6 does not afford KN

the degree of protection suggested by its brief.

12/ It is not at all clear that the tem '9"= requirementsn
necessarily restricted for all tine only to sales 93s,
because in-section 5 of Artiele I of that agreement the
parties refer to UDUts pipeline, which would thereafter
irsed to perform both sales and the X-3 transportation
serrricer els a trgas facilitY.n

be
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In any event, the words lttemporarily interruptrt and rrpeak

loadsrr are empty vessels whi.ch take their meaning from the case-

specific instances in which there arises a need to serrre llDUrs

voltrme requirements to the exclusion of all or part of KNrs X-3

serrrice needs. In other words, under Article I, section 6, when

I.IDulwitlistonrs ourl volume requirements at any particular tiue

reach a level that requires internrption of the X-3 setrice, that

appears to be the situation characterized as npeak loadrr by

Article I, section 6. Likewise, the term rrtemporaryrr does not

impose any linit on the duration of time that Wil'Iiston may

interrupt the x-3 service. Instead, it appears only to confir:m

Willistonrs contractual duty to resume the X-3 selrrice shen the

volumes needs of its trfirm customerstr have been met and no I'onger

require X-3 service internrption-

c. Petitioner also relies (Pet. Br. 231 on a general'ized

rRemediesn provision in the X-3 agreement, which provides that

parties would be irreparabJ.y danaged in the event either Party

failed to perfom its side of the bargrain, and also provides for

specific perfotmance in the event of a breach of contract. But

this remedies clause says nothing about rfitrrr or ltinterrrrptiblerl

seryiee, and would be equally useful to the parties regardless of

X-3ts capacity allocation ranking. 29/

ry The Coumission itself interpreted this mRemedieso provi_si9n
as merely specifying that the parties nhad to perform ttreir
obligati-ons- as agreed upon in the contract: that is,
williston vas to provide an interruptible service.il 60 FERC

at p. 61,879; R. 1373, J.A. 7l3.
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d. Petitioner finally asserts in this regard (Pet' Br' 31-

321 that the conmission ignored provisions in its ou,n certificate

order purportedly strowing that the Conmission itself contemplated

that KNrs X-3 serrrice would have a rrhigh priority accesstr on

uDuts systen. But, contrary to KNrs claim, the certificate

orderrs ctraracterization of the X-3 setrrice as t'Ee$liltd by the

p,bric convenience and necessitytr did not refrect anything

special about the x-3 serrrice. That language is a conmon

expression ttrat the commission used in virtually all of its

certificate orders authorizing interruptible transportation

serrrice around the tine that it issued the x-3 certificate, Ei99r

9-&-r Consolidated Gas SurrPly Cotrc', 58 l'PC 1666' 1568 (L9771i

colr:mbia Gas Transmission corp., 58 FPC 1662 , L664 (L9771 i &-,

58 FpC 1559 , L563 (Lg77r; Panhandle Eastern Pipe Line Corp', 58

FPC 1569 , L57L (Lg77l, and thus sas in no way indicative of the

Conmissionrs view of the fimness or interruptibility of the X-3

serrrice.

3. apart from the textual claims just discussed,

petitioner (Pet. Br. 251 further complains that the conmission

failed to consider what it describes as substantial investments

it made in the early 197Os to secure gas supplies (includin!, gas

purchase contracts with take-or-Pay requirements) in the Boudoin

Field region that could not be transported to KNrs pipeline

absent the x-3 exchange senrice. Petitioner maintains that it

would be trabsurdtr to conclude that KN would have gone to such
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lengrths and expense without securing gUaranteed senrice on

Willistonts pipeline.

Yet, as Petiti.onerrs otm brief illustrates, in settling on

the langruage of the X-3 contract, KN conducted its otrn risk
assessment without much thought given as to how its serrrice night

be affected when and if UDu/I{i11iston ever offered fim
transportation setrrice :

KN was quite able to assess the ri.sk of
interruption under the teras of the X-3
agireement and to conclude that the risk would
be quite low. UDUrs serrrice area was
predominantly rural, heavily dependent on
agriculture and energy-related (oiL and gas
erqrJ.oration and production) activities.
There were few actual or potential industrial
customers. There was little expectation of
economic growth The interference with
the X-3 serrrice brought into being by
Williston Basinrs open access section 4
tariff filing is quite different in
character.

Pet. Br. 35. This admission amply supports the Commissionrs

findings that rrthe parties did not provide for the eventuality of

fim transportation taking place on the systemrx 60 FERC at

p. 5J-,879; R. L374, J.A. 78, and that IOiI xdid not accurately

project the degree and type of fitm serrrice that would be

provided in the future. rr 50 FERC at P. 61 ,877, R. L372,

J.A. 7 6. 21/

2l/ Petitioner also arglues (Pet. Br. 30) i.n effect that it
should not be treated the same as other internrptible
customers because the rate that KN agreed to pay llDU did not
reflect all of the economic value to be derived by WiJ.liston
froa the X-3 serrrice. Petitioner maintained that under the
X-3 agreement l.lDulwilliston obtained an option to purchase
gas produced from the Bowdoin Field, and has in the past

(continued. . . )



-37-

4. petitioner also asserts (Pet. Br. 25-261 that by

finding that the X-3 serrrice is not entitled .to any reserrration

of capacity, the Conmission has effectively degraded its X-3

senrice from a rrvirtually firmrr serrrice to an interruptible

serrrice, and has allowed Williston to abandon the X-3 serxlice

without complying with the requirements of Section 7(b) of the

Natural Gas Act, 15 U;S.C. S 717f(b). However, the Conmission

properly dismissed that argument, reasoning correctly that

[t]he Conmission never changed or degraded
ttre x-g service, but merely interpreted the
existing serrrice agreement as-always
providlig for a setivice that ls inferior to
any fim servicer ir€-, an internrptible
seryice.

60 FERC at p. 51,878t R.1372, J-A- 77-

Petitionerrs reliance (Pet. Br. 26 n-3) on UigliSIeD

v. EP9, 283 F.zd 2O4 (D'C' Cir' 1960)

(Michcon), and Granite citv steel coro. v. 8P.9, 32O F.zd lLL

(D.C. Cir. 1953) (Granite) is misplaced. In MichCon, there vas

no tariff provision or transaction at issue that allegedly

created an abandor:ment within the meaning of section 7 (b) of the

NGA. Rather, an interstate pipeline applied under section 7(b)

to abandon a sales se:nrice, and ttre questions presented in

2l/ (...continued)
exercised tirat option, which should be reflected in the
value of the X-3 service. The Coumission, 50 FERC a! P.
611878, R. L372, J.A. '17, properly rejected.thi: clain,
fi;din; that the X-3 serrrite was not leing treated the same

as ottrer williston interruptible senrices, and finding that
the gas puichase option wal one of th9 justifications for
=ir,fitg l,he X-g seivicers capacity allocation priority ahead
of all other interruptible services.
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MichCon were linited to whether the Conmission had applied

appropriate Etandards in granting a pipeline authorization to

abandon pa*icular serivices. 283 F.2d at 2L6-226. And by

Petitionerrs own admission (Pet. Br. 25 n.3), Granite did not

involve any actual or alleged abandonment of aervice under

section 7(b), but instead involved nothing more than a literal

appLication of section 7(a) of the NGA, where this court rejected

Conmission orders that comPelled a pipeline to provide serrrice to

new custolgers, vhere to do so would impair serrrice to existing

customerE.

5. Relying on UgElle=9jetrtre , U and this Coutt I s

decision in Parrago Bribal Authoritv v. EEB9, 610 F.)d 914 (D'C'

cir. 1980), Petitioner also argues (Pet. Br. 32-33) that

wiLlistonts open access tari.ff filing uas invalid because it

changed Willistonrs X-3 contractual obligations to provide

essentially firm senrice that ranked only behind lvillistonrs duty

to serrre residential sales customers. In its order on rehearing,

60 FERC at P. 6L t878.i R. ],372, J.A. 7?, however, ttre Comnission

rejected these arguments, correctly reasoning that tt[n]o changes

have been made to the provisions of the X-3 serivice agreementn

because rrthe Conmission has interpreted the X-3 tariff and

contract in the instant proceeding as providing for an

interruptible service.n Bhe cornmission went on to conclude that,

by filing the open access tariff, I{illiston did not ehange any of

2u united Gas Pipe Line co. v. up?ile Gas g?rvige coIP., 3?9_
u.s. laz@ v. sierra Pacific Power co., 350
u.s. 348 (1955).
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its obligations under the x-3 contract; rather, wiLliston rronly

clarified in its section 311 tariff sheets that the senrice was,

in fact, interruPtible.rr Id.

6. Finally, petitioner arqrues that willistonrs open access

tariff filing under section 4 was Burely voluntary insofar as

Williston was not legally conpelled to become an open access

transporter. But as this Court detetmined in Associated Gas

Distributors v. EEB9, 824 F.2d 981, LO26 (D.C. Cir. 1981), it is

to ignore rrcurrent market circumstancesrr to conclude that the

decision of a pipeline to provide open access transportation uas

tnrly nvoluntaryrr in a practical sense.

***

In sum, none of petitiOnerrs claims in any way weakens the

reasonableness of the Conmissionrs construction of the X-3

agreement. In such circumstances, the Coumissionts deteruination

should be sustained.
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COIICITUSfON

For the reasons stated herein, the conmissionrs orders
I

iI should be affimed and the petition for review denied'
i
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