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US.C. § 201 et seq. We hold that they are
not.

William M. Nicastro and Roy D. Little,
federal prison inmates, applied for and were
placed in industrial assignments with FPI in
the United States Penitentiary at White
Deer, Pennsylvania. They brought this
claim under the FLSA against the Executive
Directors of Federal Prison Industries, the
Attorney General, and other federal officials,
seeking compensation at the minimum wage
rate. Applying Henthorn v. Department of
Navy, 29 F.3d 682 (D.C.Cir.1994), the district
court, granted defendants’ motion to dismiss
under Rule 12(b)(6). We affirm.

[1]1 Henthorn sets the criterion for deter-
mining when prisoner-laborers are “employ-
ees” entitled to the minimum wage under the
FLSA. To qualify, a prisoner must have
“freely contracted with a non-prison employ-
er to sell his labor.” 29 F.3d at 686. .

[2] The district court properly deter-
mined that neither the law nor the facts
support plaintiffs’ assertion that the labor
they perform for FPI is voluntary. The
mandatory work requirement applies to all
federal prisoners who are physically and
mentally able to participate. Pub.L. No.
101-647, 104 Stat. 4914 (1990), cited at 18
U.S.C. § 4121 note (1994) (Mandatory Work
Requirement for All Prisoners). While in-
mates can request an industrial work assign-
ment with FPI instead of an institutional job,
they have not freely contracted to sell their
labor. Choosing where to work is not the
same as choosing whether to work. At one
task or another, the prisoner “is legally com-
pelled to part with his labor as part of a
penological work assignment,” and, there-
fore, the complaint fails to state a claim
under the FL.SA. See Henthorn, 29 F.3d at
686.

The eomplaint fails under the second part
of the Henthorn test as well, see id. at 686
87 Federal Prison Industries, Ine. is not a
“non-federal employer.” Accord Sprouse .
Federal Prison Industries, Inc., 480 F.2d 1
(6th Cir.), cert. denied, 414 U.S. 1095, 94
S.Ct. 728, 38 L.Ed.2d 553 (1973). FPI is a
government corporation designed to enhance
the opportunity of federal inmates to learn

trade and industrial skills. 18 U.S.C. § 4123
(1994). Its funds come from the United
States Treasury and its profits return there.
18 U.S.C. § 4126(a). Rules and regulations
promulgated by the Attorney General govern
FPI's payment of compensation to inmates.
18 U.S.C. § 4126(c)(4).

Thus, the plaintiffs are barred from assert-
ing a claim for compensation at the minimum
wage because they have not met either of the
prerequisites for “employee” status under
the FLSA.

So ordered.
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Territorial wholesale power: customer
petitioned for judicial review of Federal En-
ergy Regulatory Commission (FERC) orders
dismissing customer’s complaint against elec-
tric utility, contending that utility violated
filed-rate doctrine when it charged customer
for certain generation reserve capacity and
that, if utility properly charged customer for
capacity, then utility had to share with cus-
tomer the settlement utility received from
off-system wholesale customer that breached
its contractual obligation to purchase same
capacity from utility. The Court of Appeals,
Ginsburg, Circuit Judge, held that: (1) utility
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did not violate filed rate doctrine when it
charged territorial customer for generation
reserve capacity it had reallocated from off-
system customer to territorial customers un-
der tariff applicable to territorial customers,
and (2) territorial customer was not preclud-
ed from sharing in settlement proceeds utili-
ty received from off-system customer that
breached its contract to purchase generation
reserve capacity from utility, after utility
reallocated that capacity to its territorial cus-
tomers and charged territorial customer for
that capacity.

Affirmed in part, vacated in part, and
remanded.

1. Electricity €=11.3(1)

Electric utility did not violate filed rate
doctrine when it charged its territorial
wholesale power customer for generation re-
serve capacity it had reallocated from off-
system wholesale customer, that had breach-
ed its contractual obligation to purchase that
capacity, to territorial customers under tariff
applicable to territorial customers, despite
contention that reallocation contravened
terms of tariff and agreement between utility
and its partial-requirements customers.

2. Electricity =11.3(1)

Territorial wholesale power customer
was not precluded from sharing in settlement
proceeds electric utility received from off-
system wholesale customer that breached its
contract to purchase generation reserve ca-
pacity from utility, after utility reallocated
that capacity to its territorial customers and
charged territorial customer for that capaci-
ty; Federal Energy Regulatory Commission
(FERC) had no valid basis for treating set-
tlement as though entire amount was paid to
settle claim for early years of utility’s capaci-
ty purchase contract with off-system custom-
er and none was paid to settle claim for later
years during which territorial customer was
charged for that capacity, and utility could
not have raised its territorial rates to recoup
full cost of capacity without showing in sepa-
rate proceeding that capacity was used and
useful addition to utility’s territorial rate
base. Federal Power Act, § 205(e), as
amended, 16 U.S.C.A. § 824d(e).
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On Petition for Review of Orders of the
Federal Energy Regulatory Commission.

William D. DeGrandis, Washington, DC,
argued the cause and filed the briefs, for
petitioner.

Joel M. Cockrell, Attorney, Federal Ener-
gy Regulatory Commission, argued the
cause, for respondent. Jerome M. Feit, So-
licitor, Washington, DC, Joseph S. Davie,
Deputy Solicitor, and Edward S. Gelder-
mann, Attorney, Bethesda, MO, were on the
brief.

Robert H. Forry argued the cause, for
intervenor, with whom Benjamin L. Israel,
Atlanta, GA, was on the brief.

Before: EDWARDS, Chief Judge,
GINSBURG and ROGERS, Circuit Judges.

GINSBURG, Cireuit Judge:

Oglethorpe Power Corp. petitions for re-
view of two orders of the Federal Energy
Regulatory Commission dismissing Ogle-
thorpe’s complaint against Georgia Power
Co. See 69 FERC 161,208 (1994); re¢h. de-
nied 72 FERC 161,065 (1995). Oglethorpe
claims that (1) Georgia Power violated the
filed-rate doctrine when it charged Ogle-
thorpe for certain reserve capacity in contra-
vention of the terms of Georgia Power’s tar-
iff, and that (2) in the alternative, if Georgia
Power properly charged Oglethorpe for this
capacity, then Georgia Power must share
with Oglethorpe the settlement it received
from a third party that breached its contrac-
tual obligation to purchase that same capaci-
ty from Georgia Power. We hold that (1) the
FERC properly construed the governing tar-
iff to permit Georgia Power to charge Ogle-
thorpe for the additional reserve capacity,
but that (2) the agency failed to give a rea-
soned basis for denying Oglethorpe’s alterna-
tive claim to a share of the settlement that
Georgia Power received in respect of that

capacity.

I. Background

In 1975 Georgia Power filed with the Com-
mission (then the FPC) a tariff for the whole-
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saling of power to partial requirements cus-
tomers in the State of Georgia. This “PR
Tariff” governs the rates that Georgia Power
may charge such so-called “territorial” cus-
tomers for four classes of power-generating
capacity, as follows.

For each contract year Georgia Power
must prepare a Resource Classification List
(RCL) of all its territorial capacity resources
and adjust the RCL as necessary during the
course of the year in order to reflect any
inerease or decrease in such capacity. Geor-
gia Power must also designate its capacity
resources as “base,” “intermediate,” or
“peaking” and determine each customer’s re-
quirements in each category according to the
terms of the PR Tariff. “All other territorial
resources,” i.e., those not required by any
customer, are designated ‘“reserve re-
sources,” for which Georgia Power may im-
pose a monthly charge of $4.40 per kilowatt.

In February 1982 Georgia Power entered
into an agreement to sell Gulf States Utilities
Co., an off-system customer, a specific quan-
tity of power (capacity and energy) from
certain of its generating units over the next
ten years. Under Commission policy Geor-
gia Power could have required its partial
requirements customers to pay for that ca-
pacity, provided that Georgia Power also
credited them with the revenues generated
by off-system unit power sales. Instead,
however, Georgia Power and its territorial
customers opted out of this aspect of the
regulatory regime pursuant to an agreement
that Georgia Power would absorb the costs
and retain the revenues associated with such
off-system sales. This agreement is memori-
alized in a 1982 amendment to the PR Tariff
and in a written agreement that the parties
filed with the FERC, which together consti-
tuted the filed rate for Georgia Power’s sales
to Oglethorpe when Gulf States defaulted on
its obligation to pay Georgia Power in 1986.

In 1988 Gulf States, which was approxi-
mately $350 million behind in payments to
Georgia Power and its affiliates, reaffirmed
its previously stated intention not to make
further payments because unforeseeable
events had reduced its capacity require-
ments. In August of that year the FERC, at
Georgia Power’s request, permitted Georgia

Power to suspend service to Gulf States with-
out waiving its “legal rights, remedies and
claims for damages available against Gulf
States”; in the FERC’s view, that is, the
suspension of service did not terminate the
contract. Southern Company Services, Inc.,
44 FERC 161,290 (1988).

Georgia Power then “recalled”, added to
the RCL, and for the remainder of the con-
tract period (1988-92) charged its territorial
partial-requirements customers for, the ca-
pacity it had previously dedicated to serving
Gulf States. Meanwhile, in 1991 Gulf States
paid Georgia Power approximately $95 mil-
lion to settle its breach of contract claim; the
FERC approved the settlement and termi-
nated the contract between Georgia Power
and Gulf States. Although Oglethorpe had
by then paid Georgia Power $12 million in
respect of eapacity that Gulf States had been
obligated to purchase between 1988 and 1992,
Georgia Power refused to credit any portion
of the settlement proceeds to Oglethorpe or
its other territorial customers. Oglethorpe
complained to the Commission, which upheld
Georgia Power’s position, and then petitioned
this court for review of the agency’s decision.

II. Analysis

[1] Oglethorpe presses two claims here.
First, the petitioner maintains that Georgia
Power violated the filed-rate doctrine when it
charged Oglethorpe for the capacity it had
reallocated from Gulf States to the RCL; the
gravamen of this claim is that the realloca-
tion contravened the terms of the PR Tariff
and the 1982 agreement between Georgia
Power and its partial-requirements custom-
ers. On this issue we affirm the Commission
substantially for the reasons stated in its
orders. There is no need to burden the
Federal Reporter by rehearsing the agency’s
opinion here. '

[2] Second, Oglethorpe maintains that if
Georgia Power did properly charge it for the
capacity re-allocated from Gulf States to the
RCL, then Georgia Power must share with
Oglethorpe the money it received from Gulf
States in settlement of Georgia Power’s con-
tract claim relative to that capacity. The
Commission did not dispute Oglethorpe’s
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premise that, once Georgia Power started
charging its territorial partial-requirements
customers for the re-allocated capacity, it
was obligated to share with those customers
any revenues received in connection with an
off-system sale of that capacity. Nonethe-
less, the Commission gave no fewer than
three grounds for rejecting Oglethorpe’s
claim. Oglethorpe argues that none of the
FERC’s points provides a reasoned basis for
denying Oglethorpe’s claim to a share of the
settlement. We agree.

First, the FERC regarded the Georgia
Power-Gulf States settlement as providing
compensation only for damages that Georgia
Power incurred prior to August 1988; be-
cause the settlement was for an amount less
than Gulf States owed Georgia Power for the
power it had received through that date, the
FERC concluded that Georgia Power re-
ceived nothing in the settlement with respect
to the capacity that it re-allocated to Ogle-
thorpe (via the RCL) for the period from
August 1988 to 1992. We see no rational
basis for characterizing the settlement in this
way.

Gulf States contracted to purchase from
Georgia Power specified quantities of power
each year from 1982 through 1992 but
stopped making the contractually required
payments in June 1986. Georgia Power
therefore had a contract claim against Gulf
States not only for the damages it incurred
through August 1988 but also for the value of
its expectancy with respect to the power it
would have delivered during the remaining
term of the contract, e, through 1992.
Georgia Power compromised both aspects of
its claim for $95 million. The FERC had no
valid basis for treating the settlement as
though the entire amount was paid to settle
the claim for the early years and none was
paid to settle the claim for the later years.
That the settlement was for less than Gulf
States owed for power when the FERC sus-
pended Georgia Power’s duty to perform is
immaterial in the absence of any reason ei-
ther to doubt the sufficiency of Georgia Pow-
er’s claim to damages beyond that time or
otherwise to attribute the entire settlement
to one aspect of Georgia Power’s claim.
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As an alternative reason for rejecting
Oglethorpe’s claim to a share of the settle-
ment proceeds, the FERC stated that

even if the Gulf States contract never had

been suspended, the unit sale neverthe-

less was scheduled to end in 1992, prior
to the filing of Oglethorpe’s complaint.

Assuming, arguendo, that Oglethorpe’s

arguments for refunds were otherwise

persuasive, we lack the authority to order

retroactive refunds in these circum-

stances.
69 FERC 161,208 at 61,826/2. In its brief
before this court the FERC further explains
that permitting Oglethorpe to recover a
share of the settlement would constitute ret-
roactive ratemaking because Georgia Power
received the settlement “to cover a particular
period of time, prior to July 1988, during
which [the PR Tariff] specifically barred
Oglethorpe from sharing in any revenues
received by Georgia Power attributable to its
[off-system unit power] sales.”

As should be apparent, this purportedly
alternative reason for rejecting Oglethorpe’s
claim to a share of the settlement proceeds
likewise depends upon treating the entire
settlement as compensation for damages that
Georgia Power suffered before it re-allocated
capacity from Gulf States to its territorial
customers. Because the FERC’s first argu-
ment fails, so must this one.

Finally, in its order denying rehearing, the
FERC offered yet another reason for reject-
ing Oglethorpe’s claim: Oglethorpe had, in
effect, already benefitted from the settlement
because, to the extent that Georgia Power
might have been required to pass the pro-
ceeds of the settlement along to its territorial
customers, Georgia Power could in turn have
raised its rates to recoup that amount from
them; when the transactions were complete,
the incidence of the burden associated with
the unused capacity would be unchanged. 72
FERC 161,065 at 61,820-21. In its brief to
the court the FERC does not defend this
aspect of its decision but Georgia Power, as
Intervenor, persists in trying.

Georgia Power points out that although it
charged Oglethorpe for additional reserve ca-
pacity at the tariffed rate, it did not raise any
of the tariffed rates to reflect the full costs
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associated with that capacity. Had it done
s0, claims the Intervenor, it would have been
entitled either to keep the settlement pro-
ceeds and reduce by that amount the costs it
passed along to the partial requirements cus-
tomers, or to pass along both the settlement
proceeds and the full costs. The parry to
this thrust, as the FERC effectively con-
cedes, is that Georgia Power could have ob-
tained such a rate increase only if it had
prevailed in a proceeding under § 205 of the
Federal Power Act, 16 U.S.C. § 824d.. In
that proceeding Georgia Power would have
had to show that the unused capacity could
be properly charged to Oglethorpe as a “used
and useful” addition to Georgia Power’s terri-
torial rate base. Town of Norwood v. FERC,
80 F.3d 526, 531 (D.C.Cir.1996). Georgia
Power might or might not have been able to
make that showing; the quoted phrase is a
term of art and its application to the capacity
here in dispute cannot be assumed.. In any
event, Oglethorpe would have had an oppor-
tunity to oppose the putative rate increase—
and Georgia Power would have had the bur-
den of persuasion—in a § 205 proceeding.
16 U.S.C. 824d(e) (“At any hearing involving
a rate or charge sought to be increased, the

burden of proof to show that the increased
rate is just and reasonable shall be upon the
public utility”). The Intervenor’s argument
is, therefore, entirely too speculative to carry
the day in this very different procedural
context.

II1. Conclusion

For the reasons set out above, we affirm
the FERC’s orders with respect to the $12
million- that Georgia Power charged Ogle-
thorpe in connection with capacity re-allocat-
ed from Gulf States to the RCL, and vacate
the orders insofar as they deny Oglethorpe’s
claim for a share of the settlement that Geor-
gia Power received from Gulf States. Ac-
cordingly, we remand the case so that the
FERC may determine the share of such
proceeds to which Oglethorpe is entitled.

So ordered.
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